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UNITED STATES DISTRICT COURT

DISTRICT OF GUAM

TERRITORY OF GUAM

41-00002
HANSEN HELICOPTERS, INC.,

Plaintiff,

v.

UNITED STATES OF AMERICA,

Defendant

Case No.: CV -

NOTICE OF MOTION AND

MOTION BY HANSEN

HELICOPTERS, INC. FOR
ORDER DIRECTING RETURN

OF SEIZED PROPERTY

[Fed. R. Crim. P. 41(g)]
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1 TO: THIS HONORABLE COURT AND THE U.S. GOVERNMENT,
2 THROUGH ITS COUNSEL OF RECORD, ASSISTANT U.S.

ATTORNEY STEPHEN F. LEON GUERRERO:

4 PLEASE TAKE NOTICE that on , 2017 at a.m. /

5

6

7 Hansen Helicopters, Inc. will move the Court for an order directing the

8

9

10 pursuant to the execution of search warrants in October 2016 in connection

11

12

13 1. Original aircraft registrations for fifteen helicopters;

p.m., before the Honorable Chief Judge Frances Tydingco-Gatewood,

United States to return to Hansen the following property that has been seized

with its pre-indictment investigation:

14 2. Original certificates of airworthiness for the same fifteen
15

_ helicopters;
16

17 3. Several helicopters for which the above-referenced registrations

18

19

20 Specifically, Hansen requests that as this motion is being brought at the

21

22

23 based on the law cited in the accompanying Memorandum of Points and

24

25

26 In addition, Hansen by this motion requests that the Court schedule an

27

28

and certificates apply.

pre-indictment stage, the Court treat the motion as an equitable proceeding

Authorities.
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evidentiary hearing on this matter with an order directing testimony by the

Affiant(s) to the search warrants, and further directing the government to

produce to Hansen's counsel the Affidavit/ Application to each search

warrant prior to the hearing on this motion.

The motion is brought pursuant to Federal Rule of Criminal Procedure

41(g), together with this notice of motion, the accompanying memorandum of

points and authorities, all records contained in the district court file, and any

additional evidence the court permits counsel to introduce at the hearing on

the motion.

DATED: January 17,2017 Respectfully Submitted,

DAVIDM. LUJAN

Counsel for Moving Parry,
Hansen Helicopters, Inc.
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1

2

3

4

5

6 A. Opening Statement

7 Hansen Helicopters, Inc. ("Hansen") is a Federal Aviation

8 Administration ("FAA") - approved air carrier based in Guam which has

9 been in operationsince 1985 providing a wide rangeofaerial services, which

include fixed wing and helicopter sight seeing tours, custom charters, sea

based fish spotting, seismic & geologic surveys, aerial photography, and

search & rescue operations. A copy of the company's flier is attached hereto

as Exhibit "1."

In October - November 2016, the United States Attorney's Office in

Guam ("USAO-Guam") coordinated the execution of search warrants at

10

11

12

13

14

15

16

17 Hansen facilities, in thecourse ofwhich thegovernment seized property of

lS Hansen that included fifteen Registrations and Airworthiness Certificates

19 ("AC") of certain helicopters, which as discussed below constitute required

20 documentation in order to operate an aircraft The government also seized

21 helicopters to which the registrations and certificates apply. The face pages

22 of the search warrants are attached hereto as Exhibit 2.

23 Exhibit 3 is acollection of copies of registrations and ACs for some of
24

25

26

27

28

MEMORANDUM OF POINTS AND AUTHORITIES

I.

INTRODUCTION

the seized documentation (those for which Hansen possesses copies).

Attached hereto as Exhibit 4 is a spreadsheet detailing the seized

Registrations and ACs.
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1 As reflected in the discussion of the law below, the seizure of the

registrations, ACs and helicopters pursuant to the search warrants has the

effect of shutting down operation of the helicopters - despite the absence of

any enforcement action taken by the FAA. As a result, irreparable economic

injury to Hansen has resulted and continues to result from each passing day

in which the ACs remain in the possession of the government. (See attached

declaration of Rufus Crowe).

9 The unilateral actions taken by USAO-Guam in utilizing the search

10 warrant as a vehicle for depriving an aircraft company ofessential property

11 directly contradicts the administrative procedures followed by the FAA in

12 taking enforcement action against aircraft, particularly in light of the FAA's

13 status as the federal agency charged with the authority to enforce aircraft

14 violations, aswell as the due process provisions built into the administrative

procedures which allow the aircraft owner an opportunity to address the

grounds for any enforcement action.

Due to this highly unusual action taken by USAO-Guam in using the

search warrant in this context, counsel for Hansen has made requests to the

USAO-Guam for a copy of the affidavit in support of the search warrants.

However, USAO-Guam has denied such requests and in so doing, has denied

22 Hansen any and all opportunity to assess the government's legal basis for

23 seizing the subject ACs. Copies of the correspondence between counsel on

24 this matter are attached hereto as Exhibit 7.

25 Moreover, the execution of the search warrants has been conducted

2<> without any criminal prosecution filed by USAO-Guam or any other DOJ

27 office. Despite repeated requests by counsel for Hansen, USAO-Guam has

5

3

4

5

6

7

8

15

16

17

18

19

20

21

28
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1 refused to provide a status on whether orwhen any follow-up criminal action
2

may be taken.

The government's actions have bypassed administrative procedures

and have resulted in an indefinite suspension of Hansen's right to operate its

aircraft. Despite best efforts by Hansen's counsel to resolve the matter

informally since the seizures of the ACs occurred in the fall of2016, it has

„ become evident that the government has no intention of cooperating with

9 counsel, thus necessitating this motion by which Hansen seeks the

10 intervention of the Court

11

12 B. General Standards Re: Aircraft Registrations. Airworthiness

13 Certificates and FAA Enforcement Authority

3

4

5

6

7

14

15

16

17

18

19

20

21

24

25 https:/Avww.faa.gov/aircraft7air_cert/airworthiness_certification/aw_overview/

An AC is an FAA document which grants authorization to operate an

aircraft in flight1 The law is well-established that no aircraft can fly without

an AC.2 An individual aircraft must receive an AC from the FAA before it

may operate in air commerce. 49 U.S.C.S. § 44711(a). See, Holbrook v.

United States. 673 F.3d 341,343 (4th Cir. 2012).

Aircraft regulations are codified in Title 14 of the Code of Federal

22 Regulations, whichcontains specific requirements pertaining to ACs. 14

23

1 The FAA web site provides a brief overview of the aircraft certification
process at this address:

26 z There are two different classifications of FAA airworthiness certificates:
Standard Airworthiness Certificate, and Special Airworthiness Certificate. Each
classification is governed by the provisions set forth in Title 14 CFR.27

28
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1 CFR 91.7 prohibits any person from operating an aircraft that isnot in an
2

3

4

5

6

7

8

9

10 The requirements set forth in the CFR sections are likewise reflected in

11 the FAA agency rules, cited as FAR sections. FAR 91.7(a) requires that, "no

12 person may operate a civil aircraft unless it is in an airworthy condition."

13 FAR 3:5(a) provides a definition of"airworthy" as follows:

14

15

16

17

18

19

20

21

28

airworthy condition, with the corresponding requirement set forth in 14 CFR

91.203(a)(1):

... no person may operate a civil aircraft unless it

has within it the following: (1) An appropriate and

current airworthiness certificate.

(a) Definitions. The following terms will have the

stated meanings when used in this section: Airworthy

means the aircraft conforms to its type design and is

in a condition for safe operation.

Merely possessing an AC is not sufficient to authorize operation of

22 aircraft. 14 CFR 91.203(b) expressly requires that the AC be displayed

23 within the aircraft:

24

25 (b) No person may operate a civil aircraft unless the

26 airworthiness certificate required by paragraph (a)

27 of this section or a special flight authorization issued

7
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1

2

3

4

5

6

7

8

15

16

17

18

19

20

21

under § 91.715 is displayed at the cabin or cockpit

entrance so that it is legible to passengers or crew.

The rules pertaining to registrations are likewise strict. FAR

91.203(a)(2) states that no person may operate a civil aircraft unless it has

within it an effective U.S. registration certificate issued to its owner or, for

operation within the United States, the second duplicate copy (pink) of the

9 Aircraft Registration Application as provided for in FAR 47.31(b), or a

10 registration certificate issued under the laws of a foreign country. While the

11 aircraft registration certificate does not have to be displayed like the AC, it

12 must always be kept within the aircraft when operated. If an FAA inspector

13 asks to see the registration, and the operator does not have it available within

14 the aircraft, this would constitute a violation.

These agency rules and regulations underscore the essential function of

the FAA to oversee the aircraft industry. In this capacity, the FAA is

empowered to take a variety of enforcement actions, which are spelled out in

detail in FAA Order 2150 3B ("FAA-2150"), a publication that embodies the

FAA's compliance and enforcement philosophy, and specifically Chapters 4,

5 and 6 (see Exhibit 5 hereto).3 Citing legal authority as well as agency

22 policies, FAA-2150 sets forth in detail the FAA's compliance requirements

23 and enforcement procedures. Of critical importance is the FAA's adherence

24 to due process standards by which aircraft owners against whom

25

26 3 The entire 336-page compilation of FAA Order 2150-3B,including the eleven
changes issued by the FAA, can be accessed at this web address:
https://www.faa.gov/documentLibrary/media/Order/FAA_Order_2150_3B_W-Chg_ll.pdf27

28
8
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1
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4

5

6

7

15

16

17

18

19

20

21

22

23 Similarly, FAA 2150 sets forth procedures specifically in regard to the

24 FAA's coordination of possible criminal violations, recognizing the FAA

25

enforcement action is taken are provided with notice and an opportunity to

be heard. For example, in regard to actions taken specifically as to AC, FAA-

2150 provides in pertinent part as follows:

Pursuant to 49 U.S.C. § 44709, FAA personnel have

authority to take appropriate action, including

g reexamining or reinspecting a certificate holder to

o resolve any question as to the holder's competence or

10 qualification to hold a certificate.4

11

12 Moreover, to the extent the FAA elects to pursue any law enforcement

13 action against the holder of a certificate, chapter 5 of FAA-2150 expressly

14 provides for a procedure bywhich the agency refers the matter to its internal

Office of Legal Counsel:

FAA personnel should usually refer matters

involving law enforcement-related activities to the

Office of the Chief Counsel for it to initiate legal

enforcement action.5

26 4 See Exhibit 5 at page 5-7 (page 14 of the 76-page PDF file), under section 8.

27 * See Exhibit 5 at page 5-7 (page 14 of76), under section 9.

28 9
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1

2

3

4

5

6

7

24

function and role of overseeing the aircraft industry. In this context, chapter

4 provides in pertinent part as follows:6

When FAA investigative personnel believe there may

be a violation of any federal criminal statute in a

matter involving aviation, he or she coordinates with

8 his or her supervisor, the affected program office,

9 Office of Security and Hazardous Materials

10 (Security), and FAA legal counsel. After

11 coordination, if it is agreed that criminal conduct has

12 possibly occurred, Security will refer the matter to

13 the DOT/OIG. Potential criminal violations of state

14 or local laws are referred to Security for referral to

15 the OIG in accordance with FAA Order 1600.38, as

amended.

17

18

19

In tandem with this authority, and recognizing that the FAA is vested

_j with the authority to regulate aircraft operation, FAA-2150 expressly

22 empowers the FAA to take appropriate remedial action in circumstances that

23 may involve potential criminal violations:7

25 6 See Exhibit 5 at pages 4-37,38 (pages 1-2 of 76), under section 18 ("Criminal
Investigations").

26

27

28

7 See Exhibit 5 at page 4-38 (page 2 of76), under section 18 ("Criminal
(continued...)

10
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1

2

3

4

5

6

7

8

(2) Remedial safety action. Regardless ofwhether a

matter is referred for criminal investigation, FAA

enforcement personnel immediately take whatever

remedial action is required for safety in air

commerce, particularly when the underlying conduct

evidences a lack ofqualification by a certificate

holder. Remedial action may include emergency

0 revocation of a certificate or seeking an injunction in

10 U.S. district court

11

12 At the core of the FAA's compliance and enforcement philosophy is the

13 agency's recognition ofits central role in exercising a wide range of

14 enforcement options that include specific authority directed at certificates, as
15

stated below:

16

17

18

19

20

21

22

23

24

25

26

'(...continued)
Investigations").

28 11
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f. FAA Responses to Violations and Purposes for

Compliance and Enforcement Actions.

FAA enforcement personnel must investigate and

appropriately address every apparent or alleged

violation.

(1) Responses. The agency has a wide range of

8 options available for addressing apparent violations,

9 such as oral or written counseling; administrative

10 action, including remedial training; legal

11 enforcement action; and referral for criminal

12 prosecution. Under 14 C.F.R. § 13.11, FAA

13 investigative personnel issue an administrative action

14 in the form of either awarning notice or a letter of

correction for an apparent violation. FAA legal

counsel amends, suspends, modifies, or revokes

certificates under 49 U.S.C. §§ 44105,44106,44709,

44710,44726, 44924, and 46111; seeks civil penalties

primarily under 49 U.S.C. § 46301; seizes aircraft

under 49 U.S.C. § 46304; and issues judicially

22 enforceable orders under 49 U.S.C. § 40113. FAA

23 enforcement personnel also refer apparent violations

24 to foreign governments or to the Department of

25 Defense (DOD) for appropriate handling, and in

26 cases where there is possible criminal conduct, to the

27 Office of Inspector General (OIG) for criminal

12
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1

2

3

4

5

6

7

14

15

16

17

18

19

20

21

investigation. Generally, under 49 U.S.C. § 40113,

FAA enforcement personnel take actions believed

necessary to carry out the Administrator's statutory

safety duties and responsibilities. Regulations

governing the transportation ofhazardous materials

are enforceable by civil and criminal penalties,

8 orders directing compliance, and equitable judicial

9 relief (49 U.S.C. §§ 5121,5122, 5123, and 5124).

10 Regulations governing commercial space

11 transportation are enforceable by civil penalties and

12 licensing actions (49 U.S.C. §§ 70107, 70115). [italics

13 and underlining added]8

In framing this wide range of options, FAA 2150 establishes a system of

due process procedures within the administrative enforcement process, and

this applies specifically to any action taken as to certificates:9

(1) 49 U.S.C. § 44709(b) authorizes the

Administrator to amend, modify, suspend or revoke

any part of a certificate issued under 49 U.S.C.

22 chapter 447 if the Administrator decides thatsafety

23 in air commerce or air transportation and the public

24 interest require that action. 49 U.S.C. §§ 44106,

25

26 8 FAA 2150, Chapter 2, pages 2-2 and 2-3, attached hereto as Exhibit 6.

27 ' See Exhibit 5at page 5-16 (page 23 of76).

13
28
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5

6

7

15

16

17

18

19

20

21

44710, 44724,44726,44924, and 46111 require the

revocation of a certificate under circumstances

described in those sections. Holders of certificates

issued under 49 U.S.C. chapter 447 may appeal

actions taken against their certificates to the NTSB.

When the certificate holder files such an appeal, the

8 certificate holder may continue to exercise the

9 privileges of that certificate pending the outcome of

10 the appeal, unless the certificate action is made

11 immediately effective.

12

13 Even in circumstances where a criminal investigation is given priority

14 such that an FAA investigation is held in abeyance, FAA 2150 nonetheless

reserves to the FAA the authority to take any remedial action necessary to

protect public safety; and this authority includes any certificate action:10

Generally, DOT/OIG or other criminal investigations

are given priority over FAA investigations.

Therefore, unless the matter under investigation

requires or may require immediate remedial action

22 to prevent further adverseimpact on safety, FAA

23 investigations are generally held in abeyance when so

24 requested by the DOT/OIG, a U.S. attorney's office,

25

26

10 See Exhibit 5 at pages 4-38,39 (pages 2-3 of 76), under section 18 ("Criminal
Investigations").

28
14
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2

3

4

5

6

7

16

17

18

19

20

21

or other federal law enforcement agency (FLEA)....

When it appears that aviation safety and the public

interest require immediate certificate action or other

enforcement action, FAA investigative personnel, in

coordination with program office management and

legal counsel, complete the FAA investigation and

8 forward the EIR for initiation of appropriate

9 remedial enforcement action. FAA enforcement

10 personnel maintain close coordination with the

11 DOT/OIG, U.S. Attorney's office, or other FLEA.

12

13 FAA 2150 is noteworthy not only for the multitude of procedures and

14 protocols that define FAA authority, but also for what it does not contain.

While FAA 2150 references coordination between the FAA and U.S.

Attorney's Office on a variety of enforcement matters, nowhere does FAA

2150 make any mention of the U.S. Attorney's Office taking any direct action

against certificates, as this is a specific enforcement authority relegated to the

FAA. Nowhere is the notion of the U.S. Attorney's Office seizing an AC

pursuant to a search warrant referenced either in FAA 2150, or in any

22 statute, CFR provision or FAR. Nor is such action referenced anywhere in

23 the United States Attorney's Manual or DOJ's Criminal Resource Manual.

24 In short, the action taken by the government here which is the subject

25 of this motion has no established legal basis and directly contravenes the

26 regulatory authority of the FAA.

27

28
15
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C. Applicable Standards Under Federal Rule ofCriminal Procedure

41(g)

Rule 41(g)- formerly Rul 41(e) - of the Federal Rules ofCriminal

Procedure provides as follows:

(g) Motion to Return Property. A person aggrieved

by an unlawful search and seizure of property or by

9 the deprivation of property may move for the

10 property's return. The motion must be filed in the

11 district where the property was seized. The court

12 must receive evidence on any factual issue necessary

13 to decide the motion. If it grants the motion, the

14 court must return the property to the movant, but

may impose reasonable conditions to protect access

to the property and its use in later proceedings.

Generally, a Rule 41(g) motion is properly denied "if the defendant is

not entitled to lawful possession of the seized property, the property is

contraband or subject to forfeiture or the government's need for the property

22 as evidence continues." United States v. Fitzen. 80 F.3d 387,389 (9th Cir.

23 1996); United States v. Van Cauwenberghe. 934 F.2d 1048,1061 (9th Cir.

24 1991). A criminal defendant is presumed to have the right to the return of his

25 property once it is no longer needed as evidence and the burden of proof is on

26 the Government to show "that it has a legitimate reason to retain the

27 property" that is reasonable under all of the circumstances. Id., quoting

16
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4

5

6

7

8

15

16

17

18

19

20

21 indictment is filed (buta criminal investigation is

22 pending), the movant bears the burden of proving

23 both that the (property's] seizure was illegal and that

24 he or she is entitled to lawful possession of the

25 property." United States v. Martinson. 809 F.2d

26 1364,1369 (9th Cir. 1987) (citations omitted). But

27 thatburden of proofchanges when "the property in

17
28

United States v. Martinson. 809 F.2d 1364,1369 (9th Cir. 1987); see also,

United States v. Mills. 991 F.2d 609,612 (9th Cir. Cal. 1993). The

Government may meet its burden "by demonstrating a cognizable claim of

ownership or right to possession adverse to that of [the defendant]." Mills.

991 F.2d at 612 (citation omitted).

A key component of a Rule 41(g) proceeding is the government's

burden in regard to the standards referenced above. A District Court's

9 failure to require the government to meet its burden constitutes reversible

10 error. United States v. Gladding. 775 F.3d 1149,1154 (9th Cir. 2014). In

11 Gladding, the Ninth Circuit reversed the district court's denial ofa Rule

12 41(g) motion seeking the return of non-contraband computer files after the

13 defendant had pleaded guilty and the government no longer needed the

14 property as evidence. The Court's opinion provides a detailed explanation of

the burden of proof and applicable standards:

The burden of proof on a Rule 41(g) motion depends

on when the defendant files the motion. "When a

motion for return of property is made before an

Case 1:17-cv-00002   Document 1   Filed 01/17/17   Page 17 of 122
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28

question is no longer needed for evidentiary

purposes, either because trial is complete, the

defendant has pleaded guilty, or... the government

has abandoned its investigation." Id. Then, the

burden of proof shifts and the defendant "is

presumed to have a right to [the property's] return,

and the government has the burden of demonstrating

9 that it has a legitimate reason to retain the

10 property." Id.; see also United States v. Kriesel. 720

11 F.3d 1137,1144 (9th Cir. 2013) (explaining that a

12 "defendant's Rule 41(g) motion should

13 presumptively be granted if the government no

14 longer needs the property for evidence." (internal

quotation marks and citation omitted)).

The government can rebut the presumption that

property ought to be returned by proving a

"legitimate reason" for retaining the property that is

"reasonable [] under all of the circumstances."

22 Kriesel. 720 F.3d at 1145; seealso United States v.

23 Kaczvnski. 416 F.3d 971,974 (9th Cir. 2005) ("[T]he

24 government has the burden of showing that it has a

25 legitimate reason to retain the property." (quotation

26 marks omitted)); Ramsden v. United States. 2 F.3d

27 322,326(9th Cir. 1993) (explaining that

18
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"reasonableness under all of the circumstances must
2

be the test when a person seeks to obtain the return
3

of property." (internal quotation marks and citation
4

omitted)).
5

6

775 F.3d at 1152. Moreover, the Court in Gladding expressly observed the

g importance of compromise in resolving Rule41(g) motions:

9 We have noted the "spirit of [Rule 41(g)] is one of

10 compromise" that "recognizes that reasonable

11 accommodations might protect both the law

12 enforcement interests of the United States and the

13 property rights of property owners." Ramsden. 2

14 F.3d at 327 (quoting Fed. R. Crim. P. 41, Advisory

Committee's Note to 1989 Amendment).15

16

17

18

19

20

21

22

27

28

775 F.3d at 1153-1154.

In a case such as this, the issue arises as to how a Rule 41(g) motion

should be treated where no criminal charges have been filed. Where no

criminal proceeding is pending, a district court has discretion to hear a

motion for the return of property as a civil equitable proceeding. United

23 States v. Kama. 394 F.3d 1236,1238 (9th Cir. 2005), cited in Kardoh v.

24 United States. 572 F.3d 697, 700 (9th Cir. 2009). In Kama, the Ninth Circuit

25 articulated four specific factors to determine if jurisdiction is warranted over

26 such a motion. Citing Ramsden. supra, the Court explained the criteria:

19
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1

2

3

4

5

6

7

8 1993) (construing former Rule 41(e)). "These

9 motions are treated as civil equitable proceedings,

10 and, therefore, a district court must exercise 'caution

11 and restraint' before assuming jurisdiction." Id.

12

13 "Before a district court can reach the merits of a

14 pre-indictment [Rule 41(g)] motion," the district

court must consider whether: (1) "the Government

displayed a callous disregard for the constitutional

rights of the movant"; (2) "the movant has an

individual interest in and need for the property he

wants returned"; (3) "the movant would be

irreparably injured by denying return of the

22 property"; and (4) "the movant has an adequate

23 remedy at law for the redress of his grievance." Id.

24 [Ramsden] at 324-25 (citing Richev v. Smith. 515

25 F.2d 1239,1243-44 (5th Cir. 1975)). If the "balance of

26 equities tilts in favor of reaching the merits" of the

27 Rule41(g) motion, the district court should exercise

20

15

16

17

18

19

20

21

28

Although Rule 41(g) is ordinarily used to seek return

of property after an indictment is issued, "district

courts have the power to entertain motions to return

property seized by the government when there are no

criminal proceedings pending against the movant."

Ramsden v. United States. 2 F.3d 322,324 (9th Cir.
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10

11

12

13

14

15

16

17

18

19

20

21

28

its equitable jurisdiction to entertain the motion.

Ramsden. 2 F.3d at 326.

394 F.3d atl238, cited with approval in Kardoh. 572 F.3d at 700

Based on the legal standards discussed above, Hansen respectfully

requests that this Court treat this motion as a civil equitable proceeding and

s find thatthe four factors weigh in favor of issuing an order directing the

9 government to return the seized certificates to Hansen.

II.

PURSUANT TO FED. R. CRIM. P. 41(gl

THE COURT SHOULD ISSUE AN ORDER RELEASING

22 THE SEIZED REGISTRATIONS.

23 AIRWORTHINESS CERTIFICATES AND HELICOPTERS

24 TO HANSEN HELICOPTERS. TOGETHER WITH

25 REASONABLE CONDITIONS TO PROTECT

26 ACCESS TO AND USE OF THE CERTIFICATES

27 IN LATER PROCEEDINGS

21
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1

2

3

4

5

6

7

g testquoted above in determining whether to exercise its equitable jurisdiction

9 to entertain the merits of the motion.

10 Of the four criteria, the first and fourth do not apply here; but the

11 second and third fall squarely within the ambit of Hansen's position that has

12 prompted the filing of this motion:

13 (2) "the movant has an individual interest in and

14 need for the property hewants returned"; (3) "the

movant would be irreparably injured by denying

return of the property." [quotes in original]

15

16

17

18

19

20

21

28

A. This Case Satisfies The Ninth Circuit's 4-Part Test To Accept

This Motion As An Equitable Proceeding

Hansen constitutes an "aggrieved" party affected by "the deprivation

of property" within the meaning of Rule 41(g). Because this motion is being

filed at the pre-indictment stage, this Court is required to apply the four-part

It is undisputable that Hansen has an interest in and need for the

property they want returned - i.e., the ACs that the government seized

pursuant to the search warrants. Likewise, Hansen has already been

22 economically injured by the seizures and would be irreparablyinjured by

23 denying return of the registrations and certificates, as the FAA prohibits an

24 aircraft owner from operating the aircraft without such documentation,

25 which means that the fifteen helicopters at issue have been grounded since

26 the seizures. If needed, representatives of Hansen would testify to this effect

27 at the hearing on this motion. Moreover, the return of the documentation is

22
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1 of little value to Hansen without the return of the seized helicopters
2

3

4

5

6

7

8

15

16

17

18

19

20

21

28

themselves.

Accordingly, the 4-part test promulgated by the Ninth Circuit has been

satisfied to warrant the exercise of this Court's equitable jurisdiction to

entertain the merits of this motion at the pre-indictment stage.

B. The Seizures of the Registrations. Certificates and Helicopters

9 Occurred WithoutAny Enforcement Action Being Taken Bv

10 Either the FAA or the Department of Justice

11 The previously cited law clearly establishes that any enforcement

12 action against the seized documentation and aircraft falls squarely within the

13 authority of the FAA. Therefore, if the federal government desired to ground

14 the fifteen helicopters by suspending or revoking the registrations and / or

ACs or by taking any other enforcement action against Hansen that would

result in terminating the operation of such aircraft (such as seizure of the

aircraft), it would be the FAA's responsibility to initiate such action in its role

as the federal agency charged with overseeing the aircraft industry.

Here, the FAA has taken NO action whatsoever. Absolutely none.

Instead, the USAO-Guam has taken it upon itself to essentially usurp the

22 FAA's function by physically seizing the ACs pursuant to search warrants.

23 To the extent any enforcement action should be taken by the federal

24 government against the ACs, such action should be taken by the FAA, not by

25 the USAO-Guam; and if the FAA does take any such action, Hansen will be

26 accorded procedural rights in accordance with the statutes and rules

27 governing FAA enforcement proceedings.

23
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1 Moreover, the USAO-Guam has taken such action without even so
2

3

4

5

6

7

8

15

16

17

18

19

20

21

28

much as filing criminal charges.

C. The USAO-Guam Has Refused To Produce The Search Warrant

Affidavit To Hansen's Counsel

Not only has the USAO-Guam displaced the FAA by pushing it aside

through the use of search warrants: the USAO-Guam has also refused all

9 requests by Hansen's counsel to obtain a copy of the Affidavit in support of

10 the search warrants so that Hansen, through its counsel, can evaluate

11 (1) whether probable cause existed that Hansen has committed a

12 federal criminal offense so as to justify the seizures of the ACs; and

13 (2) whether the seizures of the ACs were within the scope of the

14 authority granted by the issuing judge, or— as Hansen believes - exceeded

the scope of the authority granted under the warrants.

Rule 41(g) by its terms allows a motion to be filed based on "an

unlawful search and seizure of property(.)" The refusal by the USAO-Guam

to produce the Affidavit in support of the search warrants clearly deprives

Hansen of its right to argue for the return of the seized documentation and

aircraft pursuant to this prong of Rule 41(g).

22 Accordingly, thisCourt should issue an order directing the USAO-

23 Guam to produce forthwith to Hansen counsel the supporting Affidavit for

24 each and every search warrant pursuant to which the government seized the

25 ACs. Prior to the hearing on this motion, counsel for Hansen will file a

26 supplemental brief on the two issues addressed here: probable cause, and

27 seizures exceeding the scope of thewarrants' authority.

24
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1

2

3

4

5

6

7

8 (Gladding. 775 F.3d at 1153-1154), namely to" impose reasonable conditions

9 to protect access to the property and its use in later proceedings.

10 As these certificates are essential to Hansen's legal authorization to

11 operate the aircraft and thus are essential to the company's ability to

12 function and generate revenue, there is no question that Hansen will protect

13 and preserve these certificates. There is no risk whatsoever that the

14 certificates will be lostor destroyed. This Court may therefore grant the

motion to return the certificates to Hansen with a requirement that Hansen

will certainly honor to maintain the certificates for any future use required

by the government in the event criminal charges are filed at a later date.

15

16

17

18

19

20

21

22

23 The U.S. Attorney's Office should not be allowed to ground aircraft

24 and cripple the operation of Hansen Helicopters, particularly in the absence

25 of both any FAA enforcement action and any criminal prosecution.

26 Moreover, Rule 41(g) by its terms expressly contemplates the

27 arrangement requested by this motion, pursuant to which the Court releases

25
28

D. Under Rule 41(gl This Court Should Grant The Motion

Together With Reasonable Conditions That Protect Anv Interest

The Government Mav Have Regarding Future Use OfThe Seized

Certificates

The registrations, certificates and aircraft at issue here fall squarely

within the language ofRule 41(g) that operates under a spirit ofcompromise

III.

CONCLUSION
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2

3

4

5

6

7

8

15

16

17

18

19

20

21

22

23

24

26

27

28

the seized property together with conditions that protect the government's

future interest in having access to and use of the certificates in the event any

criminal enforcement is actually taken. As Hansen clearly needs the

registrations, ACs and helicopters in order to maintain its business

operations, it goes without saying that Hansen will protect and preserve the

subject property for later use if and when needed by the government, thereby

fulfilling the protective purposes of Rule 41(g).

9 As releasing the subject property will restore Hansen's ability to

10 conduct business and resolve the irreparable injury currently inflicted, while

11 at the same time protecting any interest the government may have in future

12 use of such property as evidence in a later proceeding, this Court should issue

13 an order releasing the seized certificates to Hansen together with reasonable

14 conditions.

If the Court does not grant the motion based on the moving papers,

Hansen respectfully requests that the Court schedule an evidentiary hearing

so that the Court can properly "receive evidence on any factual issue

necessary to decide the motion," as provided for under Rule 41(g).

DATED: January 17, 2017 Respectfully Submitted,

DAVID.I. LUJAN

Counsel for Moving Party,
25 Hansen Helicopters, Inc.

26
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1

2

3

4

5

6

7 personal knowledge, and ifcalled as a witness, I could and would testify

8

9

10 2. This Declaration is being filed in support of a motion under Rule

11

12

13 registrations, airworthiness certificates, and helicopters.

DECLARATION OF KENNETH RUFUS CROWE

I, KENNETH RUFUS CROWE, declare and state as follows:

1. All of the statements contained herein are made and based on my

tal knowledge,

competently thereto.

2. This Decl

41(g) for the return of certain seized property, specifically: aircraft

14 3. I am the Chief Pilot / Manager of the moving party, Hansen
15

Helicopters, Inc. ("Hansen"), a corporation based in Guam which operates
16

17 helicopters. A copy of the company's flier describing its business operations

18
is attached to the motion as Exhibit 1.

19

20 4. In October 2016, the U.S. government executed search warrants

21

22

23 States, pursuant to which the government seized aircraft registrations and

24

25

26 registrations and certificates occurred during a search of Hansen's principal

27

28 27

at Hansen facilities located in Guam and also on the continental United

airworthiness certificates for fifteen helicopters. The seizures of the
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1

2

3

office in Harmon, Guam. At a Hansen facility located in the state of Georgia,

the government also seized three (3) of the helicopters for which it seized the

4 registrations and certificates in Guam. A fourth helicopterwas also seized by
5

the government which is registered in the Philippines and owned by a
6

7 Philippine aircraft company, for which Hansen was providing maintenance

8

9

10 helicopter registered with the FAA.

11

12

13 certificates and registrations. Attached as Exhibit4 is a spreadsheet listing

services; Hansen has no ownership interest in that helicopter, nor is that

5. Attached to the motion as Exhibit 3 are copies of some of the seized

14 the serial numbers of the seized registrations and airworthiness certificates.
15

„ 6. As a direct result of the seizures of the subject property, Hansen has
16

17 lost business revenue and continues to lose business revenue for each passing

18

19

20 possession of the government.

21

22

23 order pursuant to reasonable conditions requiring the company to preserve

24

25

26 government in a later proceeding. However, as the property at issue is

27

28 28

day in which the seized registrations, certificates and aircraft remain in the

7. Hansen is amenable to having the property returned by court

the documentation and aircraft for any needed use as evidence by the
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1

2

3

critical to Hansen's ability to operate as a business, any conditions imposed

by the Court should be consistent with Hansen's business needs and

4 minimally intrusive to the day-to-day operation of the aircraft.
5

6

7 I declare under penalty of perjury that the foregoing is true and

8

9

10

11

correct. Executed on this 14th day of January, 2017, in Hagatna, Guam.

"/

12 KENNETH RUFUS CROWE

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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Hansen Helicopters
A Company Profile

Page I

History
Hansen Helicopters was incorporated in

June of 1985 by Mr. Vern Hansen. The company
was later purchased by Mr. Jon Walker, who has
since quadrupled the number of helicopters we
operate and is responsible for upgrading Hansen
to an "all Turbine" fleet.

Ml) 500 Helicopter equipped for Tuna Spotting

Fleet

Our network of companies comprises one of
the largest commercial helicopter fleets in the entire
pacific region. In fact, it's one of the world's largest
fleet with over 60 helicopters and several
airplanes.

FAA Approved

We are a Federal Aviation

Administration (FAA) approved Air
Carrier and boast one of the most skilled

and experienced workforces available in
the helicopter industry today. We operate

January 1.2016

reliable American built helicopters, maintained by
factory and FAA certified mechanics and electronics
technicians. Our pilots are among the best trained and
most experienced in the world, averaging over 5.000
hours of helicopter flight time, significantly higher
than the industry average.

Services

Our company is organized to offer a wide
range of aerial services, which include fixed wing and
helicopter sight seeing tours, custom charters, sea

•^^ 1^1

1

"•^ 1 •• •
J fj^l' S^-^bMc 1ni3

r-rf.ra|sV
1 ''JfEv ' ^ Vt^i l»r^^|

-*m

~»*KjZ
-"<<j8

A Life PI !•:,! helicopter lands al the scene ofan accident 1

based fish spotting, seismic & geologic surveys, aerial
photography, and search & rescue operations.

Life Flight

Maintenance Technician

Hansen Helicopters network of

companies has saved literally hundreds

of lives. When emergencies arise, the

federal and local governments call upon

us for Emergency Medical Services

(I£MS) and search and rescue

operations. Hansen's network of
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companies was the first, and is the only FAA approved
helicopter and airplane Air Ambulance in all of

Micronesia.

International Operations

Our King Air can whisk six executives,

1.200 pounds of urgent cargo, or a medical team
and their patient anywhere in Micronesia and Asia.

This unique ability not only allows us assist

in our customers' logistical needs, but also to

ensure that our operations have the personnel,

spare parts, and equipment they require to keep our

The Beech Model90 King Air was the lirst model in the largest and most
Successful family ofcoiporate turboprop twins yetbuilt

FCW©

rtmericoplers
G9Z3

9
Hansen's CEO, Jon Walker (right) piloting a Cessna 337 STOl. (short

take-odor landing) airplane on the uninhabited island of Pagan

aircraft flying wherever their needed.

Remote Operations
Hansen Helicopters is the only local

operator that has the fixed wing and rotary wing

aircraft available to service the remote Northern

Mariana Islands. Whether for business or

pleasure, airplane and/or helicopter. Hansen can

get you there!

Facilities

GUAM: We operate out of our 30,000
square foot facility in Upper Tumon, just 5
minutes away from the major hotels on Tumon
Bay.
P. O. Box 9099, Tamuning, Guam, 96931
Tel: (671)649-9580-1
Fax:(671)649-9582

SAIPAN: Hansen operates from
several roof top heliports at beautiful Coral
Ocean Point Resort Club, where we also have
a gift shop, lounge, offices and an 8,000 square
foot maintenance facility.
P. O. Box 7688 SVRB. Saipan, MP 96950
Tel: (670) 234-1304 ~ 288-1304
Fax:(670)288-6369 ~ 288-1305

TINIAN: You'll find us at the Tinian

Dynasty Hotel & Casino. Our exclusive
shuttle service between Coral Ocean Point

(Saipan) and the Tinian Dynasty Hotel &
Casino takes only 10 minutes!
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External Load Operations
Hansen Helicopters is an FAA Part 133

Certificated External Load Operator. We operate a

range of aircraft to manage customer costs and

meet lifting needs. We have aircraft ranging from
the Bell 206B JetRanger capable of lifting 800 lbs

to the Bolkow Bol05 capable of lifting 1,800 lbs.

Our large range of aircraft enables us to give our

clients the most economical solution for their

external lifting needs.

ffTa

I

Bol05 V-EEP operations for US Fish & Wildlife Service
MEWS Project in the Marianas

Bo105 performing shipboard replenishment

Bol05 slinging scientific gear to the active volcano
Mt. Pagan for the US Geological Survey

Stability

Hansen Helicopters' strong backing and
its diversification gives it the financial stability

that few aviation companies can obtain. Our lack
of reliance on any single market enables us to

withstand economic woes that could cripple
smaller companies which have fewer sources of
revenue.

This stability enables Hansen to operate at

the highest level of safety and provide the most
reliable means of air transportation available in
the Pacific Region. The Hansen Helicopters'
network of companies have a combined
investment capital of more than 80 million

dollars, and have more than 100 personnel.

Ill
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UNITED STATES Or AMERICA
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10/01/07 2150.3B

written answers to the following questions so a determination can be made whether to issue an
administrative subpoena:

(1) Why is a subpoenaneeded? This includes an explanation of why normal
investigative techniques have not produced, or may not produce, the evidence sought.

(2) What is requested? FAA investigative personnel provide an accurate description of
the records or testimony to be subpoenaed. The itemsrequested should be reasonable in both
their scope and duration.

(3) Where are the records or the person to give testimony located?

(4) Who is the custodian of the records?

(5) Where do the documents or evidence need to be produced? FAA investigative
personnel consider whetherthe documents need to be produced at an FAAoffice or at the place
of business of their custodian, or whether they may be produced by mail.

(6) On what date should the itemsbe produced? A reasonable time should be provided
to allow for the documents to be produced. If FAA investigative personnel believe that records
may be destroyed, then they considerwhether the itemsshould be produced immediately. Under
appropriate circumstances, documents may be produced by mail.

d. Service of an Administrative Subpoena. Once an administrative subpoena has been
issued, generally FAA investigative personnel serve it personally on the individual or entity to
whom it is issued. FAAinvestigative personnel fully completethe return ofservice indicating,
when, where, how, and to whom service of the subpoena was made. If there is no return of
service, then FAA investigative personnel preparea memorandum specifically listing all the
details of how the subpoena was served.

e. Information Required to be Produced. If the statute or regulations require that an
airmanor operator maintain and present to the FAAthe information being sought, then the
airman's or operator's failure to produce such information to the FAA may be grounds for
emergency suspension or revocation of a certificate.

f. Judicial Enforcement. If a person refuses to comply with an administrative subpoena,
then legal counsel may refer the matter to a U.S. attorney for judicial enforcement under 49
U.S.C. § 46104(b).

18. Criminal Investigations. This section provides guidance and procedures for the referral
and coordination of cases involving possible criminal violations.

a. Coordination of Possible Criminal Violations.

(1) FAA coordination and referral to OIG. When FAA investigative personnel believe
there may be a violation of any federal criminal statute in a matter involving aviation, he or she

4-37
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10/01/07 2150.3B

coordinates with his or her supervisor, the affected program office, Office of Security and
Hazardous Materials (Security), and FAA legal counsel. After coordination, if it is agreed that
criminal conduct has possibly occurred, Security will refer the matter to the DOT/OIG.
Potential criminal violations of state or local laws are referred to Security for referral to the OIG
in accordance with FAA Order 1600.38, as amended. This does not prevent FAA investigative
personnel from seeking assistance from state or local law enforcement personnel for an aviation
safety matter requiring immediate action, for example,situations involving suspected intoxicated
pilots.

(2) Remedial safety action. Regardless of whether a matter is referred for criminal
investigation, FAA enforcement personnel immediately take whatever remedial action is
required for safety in air commerce, particularly whenthe underlying conduct evidencesa lack
of qualification by a certificate holder. Remedial action may includeemergency revocation of a
certificateor seeking an injunction in U.S. district court.

(3) Securingevidenceand communication withviolator in criminal case. As in all
cases,FAA investigative personnel identify possiblewitnesses and preserveother sourcesof
evidence in a case involvingpossiblecriminal violations. To avoid compromising the criminal
investigation, FAA investigative personnel should notspeak to theapparent violator about the
criminal investigationor violation.

b. Concurrent Civil and Criminal Investigations.

(1) General. Attimes, a suspected statutory or regulatory violation within the
investigative responsibility of theFAA also leads to investigation bya federal, state, or local law
enforcement agency (LEA). Unless otherwise advised by Regional Counsel or the Assistant
Chief Counsel for Enforcement,FAA investigativepersonnel proceed with the FAA
investigation in accordance with thisorder, maintaining close coordination with the responsible
LEA.

(2) Prioritization of investigations. Generally, DOT/OIG or other criminal
investigations aregiven priority overFAA investigations. Therefore, unless the matter under
investigation requires or may require immediate remedial action to prevent further adverse
impact on safety, FAA investigations are generally held in abeyance when so requested bythe
DOT/OIG, a U.S. attorney's office, or otherfederal lawenforcement agency (FLEA). When a
FLEA requests thatFAA investigative personnel holdtheir investigation in abeyance, FAA
investigative personnel mustnotify andcoordinate the request with their program officeand
legal counsel. FAA investigative personnel ask that such a request be made in writing. Legal
counsel should document terms of agreementsbetween the FAA and the FLEA to defer FAA
investigation or enforcement action in favor ofcriminal action. After concurrence, FAA
investigative personnel must maintain contact with the FLEA to ensurethe FAA's case is not
compromised by delay. When it appears thataviation safely and the public interestrequire
immediate certificate action or other enforcement action, FAA investigative personnel, in
coordination with programoffice management and legal counsel, completethe FAA
investigation and forward the EIR for initiation of appropriate remedial enforcement action.

4-38
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10/01/07 2150.3B

FAAenforcement personnel maintain closecoordination with the DOT/OIG, U.S. attorney's
office, or other FLEA.

(3) FAAassistance to law enforcement agency. Frequently, an LEA requests technical
assistance from FAA investigative personnel to help in investigatingor prosecuting a criminal
case. Such requests may come at any time, evenduringan ongoing FAA investigation. All
requests forassistance, including those relating to suspected unapproved partsinvestigations,
must be coordinated immediatelywith programoffice management, the Office of Security and
Hazardous Materials, and the Regional Counselor the Assistant Chief Counsel for Enforcement,
to avoidcompromising eitherthe criminal or FAAenforcement actions. In particular, immediate
coordination with program officemanagement andthe Regional Counsel or the Assistant Chief
Counsel for Enforcementwill enable FAA legal counsel to ensure the secrecy pertaining to
matters occurringbefore a grandjury underRule 6(e) (2) of the Federal Rules of Criminal
Procedure does not hamper the FAA's abilityto take regulatory enforcement action for any
matter related to the criminal case. Rule 6(e)(2) prohibits grand jurors, interpreters, court
reporters, operators of recording devices, persons who transcribe recorded testimony,
government attorneys, andgovernment personnel who assist government attorneys in enforcing
federal criminal law from disclosingmatters occurring before thegrandjury except as otherwise
provided for in the Federal Rules of Criminal Procedure.

(4) Preparation of an EIR When the FAAinvestigation proceeds concurrently witha
criminal investigation, coordination with Regional Counsel or the Assistant ChiefCounsel for
Enforcement and the LEA must include a determination of whether the investigations are to be
joint or independent. If the investigations are independent, FAAinvestigative personnel
investigate the apparent violation using evidence developed or discovered solely through the
FAA's investigations. If the investigations arejointlydone, evidence developed or discovered
by bothFAA investigative personnel and theLEA may be usedby both the FAA and the LEA to
prove a violation.

c. Examples of Criminal Violations. The following acts are among those subject to
criminal penalties:

(1) Interference with flight crewmembersor flight attendants (49 U.S.C. § 46504).

(2) Carrying weapons or explosivesaboard aircraft (49 U.S.C. § 46505).

(3) Certain crimes aboard aircraft in flight (49 U.S.C. § 46506).

(4) False informationand threats (regarding certain criminal acts) (49 U.S.C. § 46507).

(5) Acting as an airman without an airmancertificate (49 U.S.C. § 46306(b)(7).

(6) Unlawful transportation of hazardous materials (49 U.S.C. §§ 46312 and 5124).

(7) Willfully making false statements or representations in any matter within the
jurisdiction of any department or agency of the United States (18 U.S.C. § 1001).
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(8) Willfully damaging any civil aircraft or part of a civil aircraft used in air commerce;
any air navigation facility, hangar, terminal, other building, landingarea, ramp, machine,
apparatus, or other property usedin connection with the operation, loading, or unloading of any
such aircraft; willfully incapacitating any member of the crewof any such aircraft or willfully
attemptingto do any of these acts (18 U.S.C. § 32).

(9) The willful or malicious reporting of false information, such as bomb threats or
destruction ofan aircraft (18 U.S.C. § 35).

(10) The operation ofa common carrier while under the influence ofalcohol or drugs
(18 U.S.C. §§ 341 - 343). In this case, generally emergency revocation of the airman's pilot
certificate is taken immediately.

(11) Improper use ofseals ofany departmentor agency - falsely making, forging,
counterfeiting, mutilating,or altering a seal - knowingly using a seal; or possessing a seal with
fraudulent intent (18 U.S.C. § 506).

(12) False certificates or other writings made or given by public officers or other
authorized persons (18 U.S.C. § 1018).

(13) False and related activity in connection with identification documents (18 U.S.C.
§ 1028).

(14) Obstruction of pending proceedings before agencies (including witness tampering)
(18 U.S.C. §1505).

19. Public Aircraft Operations.

a. Analysis for Determining Public Aircraft or Civil Aircraft Status. Generally, the
FAAhas oversightauthority over only civil aircraftoperations. The statusof an aircraft as
public or civil depends on its use in government service and the typeof operation the aircraft is
conducting at the time, rather than the natureof the entityoperatingthe aircraft. Operations are
viewed on a flight-by-flight basis to determine if a particularoperation is public or civil, and, if
civil in nature, then subject to all civil aircraft requirements.

b. Definition of a Public Aircraft Operation. An aircraft may be operated as a public
aircraftonly when it is used exclusively in the serviceof the U.S. Government, or owned and
operated, or exclusively leasedfor at least90 continuous days, by a state or local government.
An aircraft operated by a government for purposes related to crew training, equipment
development, or demonstrationcan be considereda public aircraft operation.

c. Circumstances when a Government-Owned Aircraft is subject to Civil Aircraft
Requirements. A government-owned aircraft is subject to all the regulations applicableto civil
aircraft when it is operated for commercial purposes, or when it is used to transport either
passengers other than crewmembers or personswhoare not requiredto perform, or who are not
associated with the performance, ofa governmental function. For this purpose, the term
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governmentalfunction includes firefighting, search and rescue, law enforcement, aeronautical
research, orbiological or geological resources management. Thetransport of government
officials foradministrative purposes such asto attend meetings is nota governmental function.
An aircraft operated by one government, oragency of a government, onbehalfof another
government, oragency, under acost reimbursement agreement isnot viewed asbeing operated
for commercial purposes under the following circumstances: thegovernment onwhose behalf
the operation is conducted must certify to the Administrator that the operation is necessary to
respond to a significant and imminent threat to life orproperty, including natural resources, and
thatno service by a private operator is reasonably available to meet the threat.

d. Enforcement Actions against Airmen for matters involving Public Aircraft
Operations. Some rules in 14 C.F.R. part 91, specifically sections pertaining to flight rules,
apply to public aircraft operations as well as civil aircraft operations. Other provisions in 14
C.F.R. part 91 are limited to civil aircraft. Furthermore, part 43 violations may becharged
against persons provided theaircraft has a U.S. airworthiness certificate. TheAdministrator may
revoke the certificateof an airman who violates the regulationswhile operating an aircraft in
public status where the airman's actions demonstrate a lack ofqualifications tohold a certificate.
In allother instances, civil penalty action ordinarily is appropriate when theFAA determines that
legal enforcement action should betaken against anairman for violations involving anaircraft
operated in public status.

e. Evidence of Civil Aircraft Status. FAA investigativepersonnel must obtain sufficient
evidence to establish that a government-owned aircraft is beingoperated in civil statusifthey
believe that such an aircraft has violateda requirement applicableonly to civil aircraft.

f. Additional Guidance on Public Aircraft. Advisory Circular AC 00-1.1, Government
Aircraft Operations, contains additional guidance on government aircraft operations. (AC00-1.1
may be found online at http://rgl.faa.gov).

20. Investigations for Referral to the Military.

a. General. Under 49 U.S.C. § 46101(b), when a memberof the armed forces, while in the
performance of official duties, appears to havecommitted a violation, the FAA compiles all
information in its possession and forwards it as a complaintto the Secretary of the Department
concerned. The militaiy authoritiesare required to conduct an independent investigation and
advise the Administrator or his or her designee of the action taken.

b. Investigation ofViolation involving Member of Military. Except as provided in
chapter4, subparagraph 19.d.,FAA investigative personnel do not conduct the full investigation
needed to satisfy an FAA enforcement action. FAA investigative personnel complete the
investigation to the point that legal counsel can determinethere is adequate information to
support referral of the complaint to the military. In such cases, FAA investigative personnel:

(1) Gather all evidence and other information known to the FAA (for example, controller
statements, tapes, transcripts);
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(2) Obtain statements or other evidence from sources outside the FAA only to the extent
necessary to validate the complaint;

(3) Prepare a factual statement of the complaint, including all information available to
identify the incident and all facts and circumstances known to the FAA; and

(4) Prepare an FAA Form 2150-5 from available information.

c. Processingof EIR for Referral. The program office field office forwards a completed
FAA Form 2150-5, any statements from FAA investigativepersonnel, and all other evidence to
the regional office for processing as soon as practicablefollowing the incident. The Regional
Counsel or the Assistant Chief Counsel for Enforcement refers the matter to the appropriate
military department under 49 U.S.C. § 46101(b).

d. Incidents Requiring Complete Investigation. FAA investigative personnel fully
investigate and reportviolations by members of the U.S. armed forces for enforcement action
when:

(1) The apparent violatorwas not acting in the performance ofofficial military duties; or

(2) The apparent violator, whether or not acting in the performance of official military
duties, holds an FAA certificate and there is reason to question the qualifications of the apparent
violatoror the apparent violator has demonstrateda lack ofqualifications.

21. Investigations ofViolations of Foreign Aviation Regulations.

a. General. Violations of foreign aviation regulationsby FAA certificate holders, U.S.
citizens, or U.S. companies may come to the attentionof the FAA in the form of a complaint
addressedto a U.S. Foreign Service Post, or by other means, such as in letters or telegrams from
foreign aviation authorities addressed to FAAheadquarters, regional or field offices. Such
communications are referred to the regional offices having geographical responsibility for the
country filing the complaint. In all cases, the region havinggeographical responsibility for the
country filinga complaint investigates, reports, and processesthe violation.

b. Conducting an Investigation.

(1) Regardlessof the manner in which the FAA learns of a violation of foreign
regulations by FAA certificate holders, U.S. citizens or U.S. companies, the regionhaving
jurisdiction for the country filing the complaint is responsible for the investigation and finally
reportingto the foreign aviation authority that originatedthe complaint through, if appropriate,
the U.S. Foreign Service Post. In instances of particular significance, FAA headquarters may
issue instructions for special handling to the responsible region.

(2) FAA investigative personnel conductany FAA investigation in a foreign country
with the concurrence of the appropriate foreign aviation authorities and coordinate with the U.S.
Foreign Service Post in that country.
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(3) When additional information is needed from the foreign authorities submitting the
complaint, such as copiesofappropriate foreign regulations or arrangements necessary to pursue
the investigation within the reporting country, the investigatingFAA office directs the request to
the foreign aviationauthorities that submitted the original complaint. The investigating FAA
officeprovides information copies of suchcommunications to the appropriate U.S. Foreign
Service Post.

22. Investigations ofViolations of FAA Regulations by Persons Residing in Foreign
Countries. FAA investigative personnel fully investigateand report violations ofFAA
regulations by persons residing in foreign countries in accordance with this chapter. When it is
necessary to obtain evidencethrough a foreign government, the investigatingFAA office
consults with, and, if appropriate,obtains the assistanceof the regional office having
international responsibility for that geographical area That region may, in turn, obtain the
needed evidence through the appropriateU.S. Foreign Service Post. The investigating FAA
office forwards the completed EIR to its parent regional office for processing.

23. Investigations of Drug PositiveTest Results and Alcohol Violations. AAM-800 conducts
investigations of airmen whohavea medical certificate under 14C.F.R. part 67 and have a
positive drug test result or alcohol violation on a testadministered under DOT/FAA regulations.
AAM-800 forwards the EIR for such an investigation to the Assistant Chief Counsel for
Enforcement or the appropriate Regional Counsel officefor appropriate legal enforcement action
against the airman's pilotand medical certificates. FlightStandards Service principal operations
inspectors provide assistance to AAM-800 on thesecases, if needed. Flight Standards Service
principal operations inspectors conduct investigations on non-DOT drugor alcohol tests (for
example, lawenforcement tests). AAM-800 provides assistance to the FlightStandards Service
for such investigations, if needed. For tracking purposes, principal operations inspectorsprovide
to AAM-830 copiesof the lettersof investigations in thesecases at the time they are issued.
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Chapter 5. Responsibilities of the FAA Program Offices When
Selecting Among Compliance, Administrative, and

Legal Enforcement Actions

1. Purpose. The Federal Aviation Administration Compliance Philosophy (FAA Order
8000.373), this Order, and the policies and procedures issued by program offices guide agency
personnel in the exercise of the FAA's prosecutorial discretion when using compliance,
administrative, and legal enforcement action to ensure that all regulated persons conform their
conduct to statutory and regulatory requirements. This Order also provides guidance for FAA
personnel to issue compliance actions in situationsnot involving noncompliance but when such
actions would address other safety concerns. Noncompliances by regulated persons that are
willingand able to comply and are willing to cooperate in corrective actions may be addressed
with compliance actions, except when legal enforcement action is required under paragraph 5 or
administrative or legal enforcement action is preferredunder paragraph 6. Noncompliancesby
regulated persons that are unwilling or unable to comply or are not cooperative in corrective
actions must be addressed with enforcement action. Note that in every case, regardless of how a
noncomplianceis addressed, the regulatedperson must return to compliance, now and for the
future, or enforcement action may be taken.

2. FAA Responses to Non-Regulatory Safety Risks and to Regulatory Noncompliance.
FAA personnel use compliance, administrative, or legal enforcement actions to uphold the
public's safety interest in ending noncompliance andensuring full compliance in the future.

• Holders ofcertificates, approvals, authorizations, permits, or licenses are subject to
compliance, administrative, or legal enforcement action.

• Exceptas providedbelow,non-certificated personsare subject to compliance,
administrative, or legal enforcement action.

• Non-certificated shippersof hazardous materials, includingnon-certificated holders
ofspecial permits issued by the Pipeline and Hazardous Materials Safety
Administration (PHMSA) andother non-certificated entities under the Hazardous
Materials Regulations (HMR) aresubject to informal action, administrative action or
legal enforcement action, but not compliance action.

Regardless of the chosen courseof action—compliance action, administrative action, or legal
enforcement action—FAA personnel are, in accordance with program office policy, to determine
whethercorrectiveaction is necessary, and, if so, to ensurethat the regulated person takes
correctiveaction, satisfactory to the FAA, to strengthen the regulatedperson's operations or to
bringa regulated person into compliance, prevent recurrence of noncompliance, and mitigate
risks to safety.

Neithercompliance actions nor administrative actions are adjudications and neither constitute a
finding of violation. However, FAA personnel will considera regulatedperson's prior
compliance actions for regulatory noncompliance andadministrative actions in deciding on the
appropriateaction in response to any future noncompliance.
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3. Compliance Action.

a. Noncompliance. As set forth in the Compliance Philosophy Order, it is the FAA's
goal to use the most effective means to return an entity holding an FAA certificate, approval,
authorization, permit, or license to full compliance and prevent recurrence. Many deviations
from regulatory compliance are caused by factors such as flawed procedures, simple mistakes,
lack of understanding, or diminished skills. When FAA personnel determine that a person is both
willing and able to comply with regulatory standards, they may use compliance action to address
the underlyingroot cause of noncompliance throughsuch means as airman training, counseling,
or education, and/or appropriate improvements to a regulated person's procedures, training, or
other programs. When FAA personnel take compliance actions, they are required to document
the following:

• A detailed identification and description of the noncompliance;

• An appropriate analysis of the cause of the event;

• A detailed description of the regulatedperson's corrective actions to come into full
complianceand avoid recurrenceincludingdocumentationof the actions taken; and

• Documentationthat the corrective actionshave been implemented and whether or not
they have returned the person to full compliance.

In a compliance action, when a person failsto implement agreed-upon corrective actions to bring
the person into full compliance, FAApersonnel shall recommend legalenforcement action for
the noncompliance that gave rise to the compliance action, as well as any subsequent
noncompliances that would have been addressedby the corrective action. A failure to
implement agreed-upon corrective action differs from implementing an agreed-upon corrective
action that does not achieve its intended purpose. In the latter case, further corrective action may
be appropriate.

The program office shall retain a record ofcomplianceactions in accordance with Agency record
retention policies. Compliance action is not appropriate when the criteria for legal enforcement
action are met as set forth in subparagraphs 5.a.-e.

FAA personnel should consult their program office guidance about providingpersons with
notification under the Pilot's Bill of Rights.

As FAA personnel evaluate a person's progress in implementingcorrective action associated
with a complianceaction, FAA personnel should be mindful of the stale complaint rule or statute
of limitations associated with regulatory noncompliance. In general, the FAA must initiate legal
enforcementaction against an airman or certificate action against an entity within 6 months after
the noncompliance occurs. In other cases (e.g., most civil penalty actions), the FAA generally
must initiate legal enforcement action within two years after the noncompliance occurs. If the
correctiveaction process is approachingthe applicable time limitation and FAA personnel want
to continue that process while preserving the FAA's ability to take further action if necessary,
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FAA personnel should consult with the Office of theChiefCounsel to determine whether
obtaining a waiver of thetime limitations period to any legal enforcement action arising from the
original noncomplianceis needed.

In the context of a compliance action, the term, "willing," maybe demonstrated where:

• The person acknowledges responsibility for the event.

• The person openlyshares information with the FAAto determine the root causeof
the event.

• The person promptly implementscorrectiveaction.

The term, "able" may be demonstrated where:

• The personhas resources (e.g., personnel, financial, time) sufficientto implement the
necessary corrective action(s).

• The person has,or has the ability to develop through corrective action, the knowledge
and technical competence required of the certificate they hold. If FAA personnel
identify a competency or qualification issue, it mustbe addressed in accordance with
paragraph 8.

• The person has access to data, equipment, facilities, etc.necessary to comply with
regulatory requirementsand appropriately manage risk.

b. Non-Regulatory Compliance Action Determinations. FAA personnel may, in
accordancewith program office policy, use compliance action to encourage regulated persons to
adopt best practicesof a non-regulatorynature by making recommendationsand suggestions
with regard to other safety concerns, which have been identified. Such recommendationsmay be
made either independentof, or in conjunction with, a compliance, administrative,or legal
enforcement action taken for regulatory noncompliance that also exists. Because these
suggestionsto improveoperations are non-regulatory in nature, they may be made
notwithstanding the regulatedperson's compliancewith all applicable regulatory requirements.
However, when recommendations are made in conjunction with any compliance, administrative,
or legal enforcement actions taken for regulatory noncompliance, the recommendations and
suggestionsmust be clearly identified as non-regulatory in nature and set apart from both the
statement of facts and circumstances constituting the statutory or regulatory noncompliance and
the agreed-upon corrective action. A regulated person is not subject to enforcement action for
electing not to take corrective action pertaining to a non-regulatory compliance action
determination.

4. Administrative Action.

a. Criteria. FAA personnel take administrative action when:
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• They reasonablyand in good faith determinethat complianceaction will not
remediate noncompliance and ensure future compliance;

• Legal enforcement action is not required under subparagraphs 5.a.-e., below,or
warranted under paragraphs 6-9, below.

b. Types of Administrative Actions. There are two types ofadministrative actions -
warning notices and letters of correction.

(1) Warning Notice. A warning noticeadvises the noncompliant personof the facts
and circumstances constituting noncompliance and requests future compliance. See sample
warningnotice in Figure A-10 of AppendixA.

If a letter of investigation (LOI) has not been issued to the regulatedperson, FAA personnel shall
include:

• In the warningnotice the followinglanguage: "Ifyou wish to add any information in
explanation or mitigation,please write to me at the above address."; and

• With the warning notice a privacy act notice. See sample privacy act notice for
warning notice in Figure A-14of Appendix A.

Any responsive information shouldbe evaluated to determine whether the warning notice
continuesto be appropriate. If FAA personnel determine the warning notice is not appropriate,
they withdraw it.

(2) Letter of Correction. While a letter of correction serves the same purposes as a
warning notice, the letter of correction is also used to memorialize the specific agreement
between FAA personnel and the regulated person as to the particular corrective action taken or to
be taken within a specified time to effectuatecompliance. See sample letter of correction in
Figure A-l 1 of Appendix A.

Because a letter of correction reflects the regulated person's agreed-upon action, such letters do
not invite the regulated person to submit information in explanation or mitigation.

c. Follow-Up Inspection to Verify Completed Corrective Action. In the event
corrective action has not been completed before or at the time of issuance of the letter of
correction, FAA personnel perform a timely follow-up inspection. If the corrective action is
fully implemented, FAA personnel will send a letter acknowledging that fact and closing the
matter. See sample letter acknowledging completion ofcorrective action in Figure A-l 3 of
Appendix A.

d. Failure To Fulfill Agreement To Take Corrective Action. If a corrective action is
not completed in the agreed-upon manner and time, FAA personnel are to refer the matter and
any documentation of additional noncompliance to the Office of ChiefCounsel for legal
enforcement action.
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e. Streamlined No Action and Administrative Action Process (SNAAP). FAA
inspectors for the Flight Standards Service and FAA special agents in the Office of Security and
Hazardous Materials Safety DUI/DWI program may, with the approval of their program office,
issue warning notices or letters of correction using the SNAAP process to remediate
noncompliance that does not require extensive investigation. However, SNAAP may not be used
in response to voluntary disclosures under the Voluntary Disclosure and Reporting Program or
matters in which the requisite corrective action is not immediately and fully implemented (i.e.,
SNAAP is not available for matters that contemplate or require the regulated party to implement
any remedial activity, in whole or in part, in the future).

5. Legal Enforcement Action. In some circumstances FAA personnel are required, and in
other circumstances they have the discretion, to refer matters to the Office of the Chief Counsel
for evaluation and initiation of a legal enforcement action against a regulated person. FAA
personnel are required to refer to the Office ofChief Counsel cases that they determine involve
noncompliance arising from or relatingto the regulatedperson's:

a. Intentional Conduct. An act (or failure to act) while knowing that such conduct is
contrary to a statutory or regulatory requirement.

b. Reckless Conduct. An act (or failure to act) evidencing a deliberate indifference to
or a conscious disregard of: (i) a safety standard embodied in an applicable statute or regulation
or (ii) the reasonably foreseeable consequences of the act (or failure to act).

c. Failure to Complete Corrective Action. Failure to complete corrective action on
terms satisfactory to the FAA.

d. Conduct Creating or Threatening to Create an Unacceptable Risk to Safety.
Conduct that creates or threatens to create a high level in the likelihood and/or severity of
significant riskto safety, whenthe Director of the program office determines that alternative
means to addressthe noncompliance and to effectuate immediate and future compliance would
not be sufficient.

e. Legal Enforcement Required by Law. Theexpress termsof a statuteor regulation
requirethe initiationof a legal enforcementaction.

f. Justified Exception. In unusual circumstances, FAA personnel may forgo referringa
matter to the Office of the Chief Counsel for legal enforcementif it meets the criteria of
subparagraphs 5.a.-d., above, and in lieu thereof, take administrativeaction. However, before
formally takingsuch action, the Director of the program officeor delegate at the executive level
shall provide to the Officeof the ChiefCounsel a written statement explaining the rationale for
whylegal enforcement action wouldserveno salutary purposeand the basis to concludethat use
ofan administrative action effectuates full and immediate compliance. When legal action is
requiredby law, subparagraph 5.e. above, no exceptions from legal action are permitted.

Matters for which FAA personnel have discretion as to whether to refer to the Office of the
Chief Counsel are set forth in Paragraphs 6,7,8, and 9, below.
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6. Repeated Noncompliance. FAA personnel have discretion to respond to repeated
noncompliance using compliance action, administrative action, or referring the matter to the
Office of the Chief Counsel for it to initiate a legal enforcement action. Repeated violations
mean:

•

•

Noncompliance with various sections or subsections of the same or similar
regulations, discovered during either a single, multiple, or successive inspections;

Recurring noncompliance with the same or similar section or subsection of a
regulation discovered during multiple or successive inspections; or

Noncompliance with different sections or subsections of a regulation arising from a
common root cause.

FAA personnel determine whetheror not the facts and circumstances of the case indicatea
repeated violation, as definedabove, and, if so, determine in accordance with programoffice
guidance, whether a compliance, administrative, or legal enforcement action is the appropriate
response. In determining the appropriate response, FAA personnel consider safety risk as
determined by the program office.

FAA personnel should consider a progressiveresponseto repeated noncompliance. For
example, where FAA personnel determinethat compliance action did not correct the
noncompliance, administrative action or legal enforcement action mightbe the appropriate
response. The following are examples of when theseactions maybe appropriate:

• Compliance action may be appropriate when it would effectivelyremediate the root
cause or causes of the repeatednoncompliance. If the agreed upon corrective action,
properlyexecuted, did not remediate the noncompliance and additional corrective
action has been identified, it may be appropriate for FAA personnel to take further
compliance action. If the noncompliance persists, FAA personnel must evaluate
whether or not the noncompliance reflects an unwillingness or inability to fix the
problem, in which case enforcement action will be appropriate.

• Administrative action may be appropriate when the regulated party has implemented
significant but not completecorrective action, immediate implementation of the
remainingcorrective action effectuates full compliance, and the circumstances
warrant additional documentation of the continued noncompliance.

• Referral to the Office ofChiefCounselfor legal enforcement action is appropriate
when the regulated party demonstrates an unwillingness or inability to comply as
evidencedby, for example, disregardfor its compliance obligation, failure to
prioritize or invest appropriate resources to achieve compliance, inadequate safety
culture, or where prior use ofadministrative action did not effectuate full compliance.

7. Accurate Data. Accurate data is the foundation of safety management processes and
supports the timely development and implementationofappropriate risk mitigation measures.
FAA personnel may take compliance, administrative, or legal enforcement action based on the
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applicable program office policy as it pertains to evaluating the cause and impact of
noncompliant safety management data systems and processes. However, statutory or regulatory
noncompliance related to inaccurate or unreliable data resulting from falsification or other
intentional misconduct always is referred to the Office of the Chief Counsel for initiation ofa
legal enforcement action.

8. Matters Pertaining to Certificate Holder's Competency or Qualification. FAA personnel
address issues ofa certificate holder's competency or qualification through use ofcompliance,
administrative, or legal enforcement action as follows:

• If an issue ofcompetence or qualification relates to a certificate holder's skills or
ability to meet technical eligibility requirements, FAA personnel may take either
compliance or administrativeaction providedsuch action ensures that the certificate
holder is in full compliance with the requisite qualification or competence standards
when exercising the privileges ofa certificate.

• If a lack of qualification is evidencedby a lack of the care, judgment, and
responsibility to hold that certificate, FAApersonnel refer the matter to the Officeof
the Chief Counsel for it to evaluate and initiate legal enforcement action.

Pursuant to 49 U.S.C. § 44709, FAA personnel have authority to take appropriate action,
including reexamining or reinspecting a certificate holderto resolve any question as to the
holder's competenceor qualificationto hold a certificate.

9. Law Enforcement-Related Activities. FAA personnel should usually refer matters
involving lawenforcement-related activities to theOffice of theChiefCounsel for it to initiate
legal enforcement action. Forexample, FAA personnel ordinarily would recommend legal
enforcement action in cases where a certificate holder exercises the privileges of the certificate
while underthe influenceof drugsor alcohol, or wherean aircraft is used in the commission of a
criminal offense. In other cases involving law enforcement-related activities, however, FAA
personnel have discretion to address the matter with compliance or administrative action, orby
referring the matter to the Office of theChiefCounsel for it to initiate a legal enforcement action.
For example, FAApersonnel might address a certificate holder's delay in reporting to the FAA a
motorvehicle actioninvolving alcohol or drugs with compliance action or administrative action,
or by recommending legal enforcement action depending on the circumstances. Foradditional
guidance onthehandling and coordination of criminal investigations, refer to Chapters 4,6, and
8 of this Order.

10. FAA's Office ofSecurity and Hazardous Materials Safety (ASH) Program (HMSP):
Treatment of Non-Certificated Persons.

ASH's compliance andenforcement program fornon-certificated persons consists of informal
action, administrativeaction, and legal enforcementaction to ensure compliance with Hazardous
Materials Regulations. Noncompliance by non-certificated persons is not addressed with
compliance action.
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a. Informal Action. Non-certificated regulated persons that offer or transport
hazardous materials may be subject to informal action to address noncompliance.
Informal action typically consists of either oral or written counseling and may require the
regulated party to complete immediate, on-the-spot, corrective action.

The following two criteria must be met to give FAA personnel discretion to use informal action:

• The noncompliant conduct must meet all ofHMSP's criteria for administrative action
(set forth below); and

• Noncompliance must presenta low risk to safety (as determinedby referenceto
ASH's modified Enforcement Decision Process tool).

• Despite satisfaction of both criteria, however, ASH retains discretion to forgo using
informal action respond to such noncompliance using either administrativeor legal
enforcement action.

FAA personnel record the following dataon informal actions in ASH's Aviation Hazmat Portal
database:

• Name of the regulated party;

• Regulation involved (include section, paragraph, and subparagraph);

• Date of informal action;

• Whether oral or written counseling was used;

• Name, title, and contact information of the person(s) counseled;

• Brief description of the noncompliance; and

• Information demonstratingverified completionof corrective action.

b. Administrative Action. The followingsix criteria guide FAA personnel in
determining when administrative action is appropriate:

• Legal enforcement action is not requiredby law,

• Administrativeaction (i.e., warning noticeor letter ofcorrection) is more likely to
deter future noncompliance;

• Noncompliance doesnot arisefrom or is not related to purposeful (i.e., intentional, as
defined in subparagraph 5.a. above) conduct;

• The noncompliant conduct did not constitute a "substantial disregard" of safety (i.e.,
substantial deviation from the degreeofcare and diligence expected of a reasonable
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person in those circumstances). For purposes of this criterion, the offering of
undeclared hazardous materials does not always constitute a "substantial disregard for
safety," as clarified in ASH's internal policy ADG 2015-03;

• The noncompliant person demonstrably manifests a constructive attitude toward
coming into and maintaining compliance; and

• The noncompliance does not evidence a trend of noncompliance with, or a disregard
for, a specific part ofan FAA regulation as demonstrated by prior noncompliance
with the same FAA regulation. The concept of "trend of noncompliance" is further
amplified in ASH's internal policy

c Safety Risk. ASH's modified Enforcement Decision Process tool correlates safety
risk with the choice of using informal, administrative, or legal enforcement actions to address
noncompliance.Thus, for example, a low safety risk is Risk Category "C" material, for which
noncompliance may be addressed using informal action. Administrative action or legal
enforcement action are used to address noncompliance that creates or threatens to create
moderate or high safety risk.

d. Justifiable Deviations. ASH management officials may authorize deviations from
policyset forth herein; provided, however, the authorizingofficial includes in the EIR his or her
writtenexplanationof the reasons for such deviationtogether with identification of persons
consulted.

11. Reinspection and Reexamination,

a. General.

(1) Reinspection. FAA investigative personnel under 49 U.S.C. § 44709 may reinspect
at any time a civil aircraft, aircraft engine, propeller, appliance, designorganization,production
certificate holder, air navigation facility, or air agency. This authority includes, but is not limited
to, such activities as conducting surveillance, ramp checks, and routine inspections.

(2) Reexamination. FAA investigative personnel use the reexamination authority of
49 U.S.C. § 44709 when there is a reasonable question whether an airman is qualified to hold a
certificate. The purposeofa reexamination is to determinewhether an airman remains qualified
to hold his or her certificate. If the facts ofa particular situation demonstrate that the certificate
holder is not qualified, then reexamination is not appropriate and certificate action is taken to
revoke that certificate based on the demonstrated lack ofqualification.

(3) Reexamination and reinspection are not punitive measures, and they do not preclude
initiatingconcurrentpunitive enforcement actionwhen appropriate. When a certificateholder
fails to comply with a request for reexamination or reinspection, FAA enforcement personnel
suspend the certificate under 49 U.S.C. § 44709. This action removes a person that may not be
qualifiedfrom the system and encouragesthe person to comply with the reexaminationor
reinspection.
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b. Procedures for Reexamination. Under NTSB case law, reexamination may be
required when FAA investigative personnel or an office with medical responsibility has a
reasonable basis to believe that a certificate holder may not be qualified to exercise the
privileges ofa certificate or rating.

(1) FAA investigative personnel or the FAA office with medical responsibility
generally notifies the certificate holder by letter sent regular mail and either by either certified
mail, return-receipt requested, or registered mail, that a reexamination is necessary. See sample
reexamination letter in Figure A-l 5 of Appendix A. In some instances, instead ofa letter,
investigative personnel may notify the certificate holder of the necessity for the reexamination
through the issuance ofan administrative subpoena. Generally, the certificate holder is
permitteda reasonableperiod of time in whichto accomplish the reexamination. The certificate
holder is advised in the letter that failure to submit to reexamination will result in referral ofthe

matter to legal counsel for possible suspension of the certificatepending reexamination. In
some circumstances, immediate action to suspend the certificate in advance ofthe
reexamination in accordance with chapter 5, subparagraph 11 .c. may be appropriate. For
example, immediate actionmay be necessary in advanceof the reexamination whenan airman
is believed to have a medical condition that is incompatible with aviation safety and safety
considerations will not allow for the usual procedures to be followed.

(2) Generallythe letter requests that within 10 daysof the date ofthe letter the
certificateholder contact the FAA to schedule the time and place of the reexamination.
Reasonableconsiderationis given to the convenienceofthe airman. The letter also states the
factual basis on which the reexamination is requested and the scope of the reexamination. For
reexamination requests, FAA investigative personnel pointout preciselythe certificateor rating
that will be reexamined. For medical certificates, the office of medical responsibility identifies
thespecific information or history needed to determine whether the holderofan airman medical
certificate meets the applicable medical standards.

(3) In cases in which punitiveenforcement action may be taken in addition to
reexamination, FAA investigativepersonnel take care not to suggest that reexamination is the
onlyaction to be taken. Whereappropriate, the letterstates that the FAA may take enforcement
action in addition to the requested reexamination.

c. Failure to Submit to Reexamination or Reinspection. If the certificate holder fails
to submit to reexamination within a reasonable time or to cooperate with a reinspection, FAA
investigative personnel followthe procedures inchapter5, subparagraphs 1l.c.(l)-(7).

(1) FAA investigativepersonnel or the FAAoffice with medical responsibility
prepares an EIR recommending suspension of the certificate or ratinguntil the holder submits
to and passes the reexamination or is reinspected and found to be qualified. Emergency
certificate action generally is appropriate.

(2) The EIR contains the facts and evidence that supportthe need for reexamination or
the facts surrounding the attempted reinspection. For example, if an aircraft accident gave riseto
theneed for reexamination, the details of the accident are described and any supporting evidence
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compiled. The EIR contains an analysis explaining why the facts indicate the certificate holder
may not be qualified. For example, the EIR specifies what it was about the accident that caused
the FAA to question the competenceofthe certificateholder with respect to the certificateor
rating. If an accident or incident did not give rise to the necessity for the reexamination,then the
ELR should document the circumstances that form the basis for the reexamination. For example,
if the reexamination is necessary because there is doubt that the certificate holder met the
eligibility requirementsto apply for the certificateor that the certificate holder was adequately
examined by the examiner, then the EIR should document those circumstances. The EIR also
generally contains documentation showing thatthe FAArequested the certificate holderto submit
to reexamination or reinspectionand that the certificateholder has not done so. Ifcircumstances
require the immediatesuspensionofa certificateor rating without first requesting reexamination
or reinspection,such circumstancesmay be identifiedand explained insteadofthis
documentation.

(3) Legal counsel initiates certificate action in accordance withthe provisions of
chapter 5 when the evidence is sufficient to establish thatthecertificate holder refused to be
reexamined and that the certificate holder may lack the qualifications to hold the certificate or
rating, requiring the suspension of the certificate pending satisfactory completion of
reexamination. Likewise, legal counsel issues a suspension order when a reinspection cannot be
accomplished because of a certificate holder'sor product owner'slackof cooperation.

(4) The certificate action orders or proposesthe suspensionof the certificate or
rating until the certificate holdersubmits to reexamination or the reinspection is
accomplished andqualification to holda certificate is established.

(5) If thecertificate holderis found qualified whileany appeal of the orderof
suspension pending reexamination or reinspection is pending beforethe NTSB, the FAA
investigative personnel or theoffice with medical responsibility thatconducts the reexamination
or reinspection notifies legal counsel so theordercanbe terminated.

(6) If thecertificate holder satisfactorily establishes qualifications tocontinue tohold
the certificate, FAA investigative personnel or officewithmedical responsibility issuesa letter
advising thecertificate holder of that finding, with a copy to thelegal counsel who issued the
order. Legal counsel takes appropriate steps to terminate theorder, release thecertificate stop
order, and update the EIS.

(7) If a certificate holder whose certificate is suspended fails to submit to a
reexamination or reinspection, thecertificate or rating remains suspended indefinitely pending
the certificateholder's successful reexamination. Legal counsel changes the status ofsuch cases
in the EISfrom open statustopending status afterthe timeto appeal the suspension order has
passed. The certificate stoporder remains in effect until the reexamination is successfully
completed.

d. Unsuccessful Reexamination or Reinspection. If the certificate holder submits
to reexamination or reinspection and does not establish qualifications, and does not
voluntarily surrenderthat certificateor ratingfor cancellation, FAA enforcement personnel
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follow the procedures in chapter 5, subparagraph 11 .d.(1)-(3).

(1) The FAA investigative personnel or officewith medical responsibility preparesan
EIR, recommending revocationof the certificateor rating. This generally is on an emergency
basis, unless an order suspending the certificate or rating is already in effect and the FAA
holds the certificate.

(2) The EIR is assigned a new report number. Any companion report number that was
assigned to an earlier ELR in connection with certificate suspension is stated in the related
number block. If revocation action is taken against only part of the certificate, such as a single
rating, for example, the appropriate FAA investigative personnel or office with medical
responsibility issues the necessary temporary certificate or new certificate with the remaining
privileges. FAA investigative personnel include evidence of the failure to demonstrate
qualifications as an item ofproof in the EIR. For airman medical cases only, the EIR prepared
by the office with medical responsibility need only consistofsection A (FAA Form 2150-5)
and supportingdocumentationlisted in chapter5, subparagraph 11 .c.(2).

(3) The FAAdoes not allow an airman whohas not demonstrated qualifications to try
repeatedly to prove qualification. Generally, if the airmanhas twice submitted to
reexamination and has twice failed, the certificateor rating is revoked. The opportunity for a
second reexamination is allowed when the airman voluntarily places his or her certificate on
depositwith the FAA following the first failure while the certificateholder prepares for the
second attempt.

12. Voluntary Disclosure Reporting Program for Certain Violations of the Federal
Aviation Regulations.

a. General. The voluntary disclosurereportingprogram is intended to improve safety
compliance by forgoing a civil penalty when a regulated entity has promptly disclosed to the
FAA an apparent violation and has taken prompt action satisfactory to the FAA to correct the
violationand precludeits recurrence. The FAA regulatesentities' performance through setting
regulatory standards, issuing guidance,and monitoringcompliancethrough periodic
inspections. Regulated entities,which havethe ultimate responsibility for compliance, have a
superiorvantagepoint for monitoring theirown performance. Therefore, voluntarydisclosure
programs can serve an important role in achieving compliance and improving aviation safety.

b. Internal Evaluation Procedures. Because a regulated entity is in the best position to
identifydeficienciesand promptlycorrect them, it shouldhave in place a procedure whereby
internal complianceaudits are performedand top management is informed of its company's
operations, compliance, and safety record. Such internal audits improve a regulated entity's
ability to identify and correct any safety problems before, rather than after, FAA inspections.
Public safety is enhanced significantly if deficiencies are identified and corrected when they are
discoveredby a regulated entity, instead of when the FAA discovers the deficiencies, sometimes
much later, during an inspection or in the wake ofan accident or incident. The voluntary
disclosure reporting program is intended to serve as an incentive to set up and maintain a system
of internal evaluation.
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c. Applicability ofVoluntary Disclosure Reporting Program. The voluntary disclosure
reporting program applies to certificate-holding entities, production approval holders, and other
entities subject to regulation under 14CFR parts 21,119,121,125,129,133,135,137,141,142,
145,and 147and,for qualifiedfractional ownership programs operatingunderpart 91, subpart K,
those portions of part 91 pertainingdirectly to the duties and responsibilitiesof the program
manager, as defined in part 91, subpart K or management specifications (MSpecs).

d. Guidance for Program Participation. Guidance about the voluntary disclosure
reporting program is contained in Advisory Circular AC 00-58, as amended. (AC 00-58,
as amended may be found online at http://rgl.faa.gov).

e. Criteria for Acceptance ofVoluntary Disclosure. The FAA may accept a voluntary
disclosureofan apparent violation under the voluntary disclosure reporting program only if the
criteria specifiedin chapter 5, subparagraphs 12.e. (1)-(6) are met.

(1) The regulated entity has notified the FAA of the apparent violation immediately
after detecting it and before the agency has learned of it by other means;

(2) The regulated entity does not disclose the apparent violation to the FAA during, or
in anticipation of, an FAA investigation or inspection or in association with an accident or
incident;

(3) The apparent violation was inadvertent;

(4) The apparent violation does not indicate a lack, or reasonable question ofa lack, of
qualification ofthe regulated entity;

(5) Immediate action, satisfactory to the FAA, was taken upon discovery to terminate
the conduct that resulted in the apparent violation; and

(6) The regulated entity has developed or is developing a comprehensive fix and
schedule of implementation satisfactory to the FAA. The comprehensive fix includes a
follow- up self-audit to ensure the action taken corrects the noncompliance.

f. Investigation ofVoluntary Disclosure. FAA investigativepersonnel thoroughly
investigate, analyze, review, and report the facts and circumstances surrounding all self-
disclosed apparent violations. They determine whether the apparent violation disclosed meets
the criteria in chapter 5, subparagraphs 12.e.(l)-(6) for acceptanceunder the program. FAA
investigativepersonnelcontact the CHDO,MJDO, or other oversight office, as appropriate, to
determine, and gather written information that indicates if and when the regulated entity
disclosed the apparent violation and when it became known to the regulated entity. In addition,
FAA investigative personnel consult with the CHDO, MIDO, or other oversight office as
appropriate about the effectiveness of the regulated entity's proposed action to preclude
recurrence ofthe apparent violation.

g. EIR for a Voluntary Disclosure. The EIR for a voluntary disclosure includes any
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evidence ofhow, when, and where the apparent violation was detected and by whom. It also
includes evidence of whether and when the regulated entity disclosed the apparent violation to
the CHDO, MJDO, or other oversight office, as appropriate, when it became known to the
regulatedentity and when the regulatedentity took action to correct the apparent violation; that
is, to stop any conduct that did or might constitute a violation. The ELR also includes evidence
of whether a regulated entity has taken, or has agreed to take, corrective action acceptable to the
FAA to preclude recurrence of the apparent violation, including an analysis ofthe nature and
likelyeffectivenessofthe action and the time withinwhich the regulated entity must implement
the corrective action. FAA investigative personnel also include in the EIR an EIS printout or
equivalentsummary listing similar violationsby that regulatedentity to evaluate what corrective
action, if any, may be necessary to preclude recurrence of the apparent violation.

h. Letter of Correction under Voluntary Disclosure Reporting Program. When the
FAA determines under this program that it will not seek a civil penalty, it advises the regulated
entity by a letter of correction issued under 14 CFR §13.11 (b)(2). The letter ofcorrection does
not constitute a formal adjudication of the matter. The letter ofcorrection contains all relevant
facts, including how, where, and by whom the apparent violation was detected; when the
regulated entity disclosed it to the FAA; the nature and extent ofany actions taken to correct it
and to preclude its recurrence;and any mitigating circumstances the FAA considered relevant.
Followingissuanceofthe letterofcorrection, FAA investigativepersonnel closes the case
subjectto reopening ifthe regulated entity does not complete the agreed-upon comprehensive fix
on time. The CHDO, MLDO, or other oversight office, as appropriate, monitors the completion
of the agreed-upon comprehensive fix. The FAA may take civil penalty action for the apparent
violations that were disclosed if the regulatedentity does not fully implement the agreed-upon
comprehensive fix. Closed cases are kept in accordance with the agency's records retention
order.

13. Voluntary Disclosure Reporting Program for Certain Violations of the
Hazardous Materials Regulations.

a. General. FAA believes that aviation safety is enhanced by incentives to encourage
regulated entities to discover their own instances ofnoncompliance, immediately correct such
noncompliance, and implement comprehensive corrective action to prevent future recurrence of
the noncompliance. The FAA issues a letter ofcorrection, instead ofa civil penalty action, to
certificate holders or foreign air carriers who voluntarily disclose covered instances of
noncompliance under the terms of Advisory Circular (AC) 121 -37.

b. Applicability. Holders ofcertificates under 14CFR parts 119 and 125and foreign air
carriers issued operations specifications under 14 CFR part 129 who accept hazardous
materials for transport by air may voluntarily disclose to the FAA apparent violations of49
CFR part 175.

c. Guidance for Program Participation. Guidance about the voluntary disclosure
reporting program for hazardous materials violations is contained in AC 121-37.

d. Criteria for Acceptance ofVoluntary Disclosure. The FAA may accept a
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voluntary disclosure of an apparent violation under the voluntary disclosure reporting program
for certain hazardous materials violations only ifthe conditions in chapter 5, subparagraphs
13.d.(l)-(5)aremet.

(1) The certificateholder or foreign air carrier has notified the HAZMAT branch
manager ofthe apparent violation within 24hoursafterdetecting it and beforethe FAA
has learned of it by other means.

(2) The apparent violation was inadvertent.

(3) The apparent violation does not indicatea lack, or reasonable question of a lack,
of qualification of the certificate holder to hold a certificate, or, in the case of a foreign air
carrier, operationsspecifications.

(4) The certificate holderor the foreign air carriertook immediate actionto terminate
the conduct that resulted in the apparent violation.

(5) The certificate holderor the foreign air carrierhas developed or is developing
a comprehensive fix satisfactory to the FAAthat includes a follow-up self-auditto ensure
the corrective action taken prevents a recurrence or noncompliance.

14. Voluntary Surrender of Certificate.

a. Purpose. This section providesguidelinesfor handling a certificate holder's
voluntary surrender ofa certificate.

b. Surrender of FAA Certificate for Cancellation. The FAA's regulations provide for
the voluntarysurrender ofFAA-issued certificatesfor cancellation. See, for example, 14 CFR
§§ 61.27(a), 63.15(c), and 65.15,119.61(a)(1), 145.55(a)and (b). FAA investigative
personnel,however, refuse the voluntarysurrenderof a certificate if it appears the surrender is
being attemptedto avoid certificateaction. FAA investigativepersonnel should be alert for
indications that a certificate holder is attempting to avoid a certificate action through the
voluntary surrender ofa certificate, including whether the certificate holder is the subject ofan
enforcement investigation or enforcement action. Consequently, before determining whether to
accept a certificate holder's voluntary surrender ofa certificate, FAA investigative personnel
review actions in the EIS and other databases showing investigative or enforcement activity. If
the EIS or any other database reveals that the certificate holder is the subject ofan enforcement
investigation or enforcement action, FAA investigative personnel refuse the certificate holder's
attempt to voluntarily surrender a certificate and continue with an investigation and recommend
enforcement action, ifappropriate. See sample voluntary surrender of certificate form in Figure
A-16 of Appendix A.

15. Legal Enforcement Actions.

a. General. This section describes enforcement actions that FAA investigative
personnel may determine are necessaryor appropriatefor violationsonce they determine that
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legal enforcement action is appropriate basedon the guidance in this chapter.

b. Certificate Actions.

(1) 49 U.S.C. § 44709(b) authorizesthe Administratorto amend, modify, suspend or
revoke any partofa certificateissuedunder49 U.S.C. chapter447 if the Administrator
decides that safety in air commerce or air transportation and the public interest requirethat
action. 49 U.S.C. §§ 44106,44710,44724,44726,44924, and 46111 require the revocation
of a certificate under circumstances described in those sections. Holders of certificates
issued under 49 U.S.C. chapter 447 may appealactions taken against their certificates to the
NTSB. When the certificate holder files such an appeal, the certificate holder may continue
to exercisethe privileges of that certificatependingthe outcomeof the appeal, unless the
certificate action is made immediately effective.

(2) A suspension ofa certificate means the certificate temporarily ceases to be
effective. The time the certificate is not effective is specified in the order of suspension, and
oncethe required time periodhas passed, the certificate is automatically reinstated. The time
period is defined byeithera specific amount of time, usually a number of days, or until certain
conditionsare met, for example until a reexamination under49 U.S.C. § 44709(a) is
successfully completed.

(3) A revocationofa certificate means the certificate is no longer valid, and the
holdermay not exercise anyof its privileges. Unlike a suspension, a certificate thathas been
revoked cannot be reinstated. A certificate holder whose certificate has been revoked may
reapply for a new certificate, but an individual applying for an airman certificatemust meet
all the qualifications for the new certificate,includingretakingall tests, whether written,oral,
or practical. Any experience requirements for the new certificate may be met with
experience obtained beforethe revocation of theoriginal certificate. If an airman certificate
has been revoked for less than one year, the FAA generally denies any application by that
airman for a new certificate, and the airman has no appeal from that denial.

c. Deferred Suspension of Certificates. A deferred suspension of a certificate is issued
when the violation does not qualifyfor administrative action,but FAA investigative personnel
wish to encourage the certificate holder to take appropriate corrective action, for example,
receiving additional training. The suspension ofthe certificate is proposed, but the certificate
holder is advised that the imposition ofthe suspension may be avoided ifthe certificate holder
takes acceptablecorrective action within a specifiedperiod of time. If the certificate holder
completesthe correctiveaction within the time period, the certificateholder does not lose the
privileges of the certificate, although an orderofsuspension makinga findingofviolationis
issued and entered into the EIS records. The certificate holder may appeal a deferred
suspension to the NTSB.

d. Suspension or Revocation of Airman Medical Certificates. An appropriate FAA
medical officer, for example, the Federal Air Surgeon, Manager, Aerospace Medical
Certification Division (AAM-300), or a Regional Flight Surgeon, may recommend that an
airman medical certificate be suspended or revoked. Such action is recommended when an
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airman does not meet the medical certification standards or there is a reasonable basis to

question his or her qualifications, or when an airman fails to provide requested medical
information or provides intentionallyfalse or incorrect informationin support ofmedical
certification. The regional Security and Hazardous Materials offices and the Security and
Investigations Division of the Aeronautical Center sometimes recommend suspension or
revocation of medical certificates after discovering that an airman made incorrect or
intentionally false entries on an application for medical certification.

e. Emergency Certificate Action. 49 U.S.C. § 44709(e) authorizes the Administratorto
make certificate actions immediately effective if the Administrator finds that an emergency
exists and safety in air commerce or air transportation require the order to be effective
immediately. An emergency certificate action immediately deprives the certificate holder of
the right to exercise the privileges ofthat certificate. The certificate holder may appeal the
action to the NTSB and challenge the agency's use of its emergency authority. The certificate
holder may not continue to exercise the privileges of that certificate while the appeal is
pending unless the NTSB reversesthe emergency natureofthe order. Certificate actions are
taken as emergency actions when necessary to protect the safety ofthe public. Emergency
certificate actions are generally taken when the FAA believes the certificate holder lacks the
qualifications to hold the certificate and the certificate holder is capable ofexercising the
privileges of the certificate. When FAA investigative personnel believe an emergency
certificate action is appropriate, they immediately notify their supervisor, who notifies the
regional office, and the Regional Counsel or Assistant ChiefCounsel for Enforcement. The
investigation and reportofan emergencycertificateaction is generally given priority over all
other work. The NTSB must hear and decide an appeal ofan emergency certificate action
within 60 days after the FAA files its complaint with the NTSB. Because appeals of
emergency cases receive accelerated handling, FAA investigative personnel must be ready to
assist legal counsel in preparing to try the case within several days of the issuance of the
emergency order, including confirmation ofthe location of witnesses and other evidence.

f. Civil Penalties. 49 U.S.C. § 46301 makes a person liable to the U.S. Government for
a civil penalty for violations ofcertain provisions of49 U.S.C. subtitle VII and regulations
prescribed or orders issued under those provisions. 49 U.S.C. § 5123 authorizes civil
penalties for violations of the federal hazardous materials transportation law and regulations
prescribed or orders issued under that law. 49 U.S.C. § 70115 authorizes civil penalties for the
violationof the commercial space transportation law, regulationsprescribed under that law,
and the termsofany license issued under that law. A civil penalty is a payment of money.
The maximum civil penalty that may be imposed for each violation depends on which
statutory or regulatory provisions are violated and who is charged with the violation. See
appropriate sanction guidance table in Appendix B or C for assistance in determining the
maximumcivil penalty per violation. Each day that a violation continues may be considered a
separate violation. For violations covered by 49 U.S.C. § 46301, each flight that involves a
violation also may be considered a separate violation. Civil penalties may be appealed. The
forumfor the appeal ofa civil penalty dependson the amountof the proposed civil penalty
and who is charged with the violation. Large civil penalties (for violations on or after
December 12,2003, over $50,000 for individuals and small businesses and $400,000 for large
businessesand other persons), except hazardous materialsand commercial space
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transportation cases, are tried in U.S. district courts.

g. Informal Conferences. After FAA legal counsel issues the notice ofproposed action,
informal conferences between FAAlegal counsel andalleged violators, including their
representatives, areofferedin civil penalty andcertificate action cases,exceptemergency
certificateactions. FAA investigativepersonnel representing the program office are asked to
participate in the informal conference when possible. The purpose of the informal conference
is to hear any informationthe allegedviolatorwishes to present, and to consider whether this
information should affect the proposedaction. The proposedsanction is not raised above the
amountoriginally proposed. Any violationschargedthat are disproved by the information
presented at this conference are withdrawn. If the proposed sanction is determined to be
excessive, it is reduced. Normally the proposed penalty is not changed unless information is
presented that was not taken into consideration when the notice was issued.

h. Liens on Aircraft. 49 U.S.C. § 46304(a) makes aircraft subject to a lien for civil
penalties when the aircraft is involved in violations under 49 U.S.C. § 46301 and the violation
is by the aircraft owner or an individual commanding that aircraft. A lien gives the federal
government a financial interest in that aircraft. The amount of the lien is the amount ofthe
civil penalty for the violation.

i. Seizures of Aircraft. 49 U.S.C. § 46304(b) authorizes seizure ofan aircraft that is
subject to a lien. Seizure is the taking ofphysical possession ofan aircraft by the FAA. Only
aircraft that were involved in the violation may be seized. Seizure ofan aircraft ordinarily is
consideredonly when the violation is particularlyserious, for example, when an aircraft is
being used in a continuingviolation and all other efforts to stop it have failed. Seizure ofan
aircraft may be appropriate when the owner ofan aircraft that was involved in the violation has
a probable intent to move the aircraft out ofFAA jurisdiction. When seizure action is
appropriate, it may be recommended even ifthe ELR has not been opened or completed as long
as there is credible evidence ofthe violation. Seizure action also may be recommended
whether or not a lien has been perfected or a civil penalty has been proposed. FAA legal
counsel issues written notice of seizure to the registered owner of the aircraft. The seizure of
the aircraft may be made by a state or federal law enforcement officer or by an FAA safety
inspector, if authorizedto do so in an order ofseizure issued by the Administrator, the Chief
Counsel,or a Regional Administrator. The aircraft is taken to the nearest available adequate
storage facility and physically restrainedfrom moving. The equipment is photographedand the
condition ofthe aircraft is carefully inventoried. When the aircraft is returned to its owner, it
must be in the same physical condition as when it was seized. The aircraft may be released to
its owner when the owner pays the civil penalty and costs of seizure, storage and maintenance,
or posts a bond for that amount. Detailed procedures and guidance for the seizure ofaircraft
are found in chapter 6, paragraph 20.

j. Injunctions. Injunctions are court orders that may require a person to do something
(mandatory) or not to do something (prohibitory). Failure to comply with an injunction may
be punishable as contempt of court, which may result in fines or jail time. 49 U.S.C. § 46106
authorizes the FAA Administrator to bring a civil action against a person in U.S. district court
to enforce provisions of49 U.S.C. subtitle VII or regulations prescribed under those
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provisions. For example, when an airman knowinglycontinuesto operate an aircraft without
the appropriatecertificate, the FAA may bring such an action to request the court to issue an
injunction. 49 U.S.C. § 5122 provides for civil judicialactions, including injunctions, to
address imminent hazards involving hazardous materials.

k. Cease and Desist Orders, Orders of Compliance, and Other Orders. Whenever
FAA investigativepersonnel determinethat a continuingviolation exists, the field office
immediately brings it to the attentionof the regionaloffice for possible referral to FAA legal
counsel. Certain statutory provisions, for example. 49 U.S.C. § 40113, provide authority for
legal counsel to take action underappropriatecircumstancesto stop such conduct, sometimes
on an emergency basis.

I. Airman Medical Certificate Denials. Aviation medical examiners have the authority
to examineapplicants for airman medical certificates and to issue, defer, or initially deny those
certificates. When an aviation medical examiner denies issuance ofa medical certificate, the
airmanmay apply in writing within 30 days after the date ofdenial to the Federal Air Surgeon
for reconsideration of the denial. Final denial by the Federal Air Surgeon or, in certain cases,
by other FAA medical officers, gives the applicant the right to appeal the denial to the NTSB.

m. Other Airman Certificate Denials. When an application for an airman certificate is
denied by the FAA under 49 U.S.C. § 44703, the applicant has a right to appeal that denial to
the NTSB. The person applying for the certificate must prove that he or she has the
qualifications to hold the certificate. If the NTSBfinds that the applicant does have these
qualifications, it will order the FAA to issue the certificate to the applicant.
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Chapter 6. Legal Enforcement Actions and Legal
Counsel Responsibilities

1. Purpose. This chapter prescribes policies and procedures for handling legal enforcement
actions.

2. Prosecutorial Discretion. FAA legal counsel exercises broad prosecutorial discretion in the
handling of legal enforcement actions. This discretion extends from the initial determination of
whether legal enforcement action is supportable through closure ofa case. Legal counsel, in
coordination with the program office, exercises discretion in selecting an appropriate sanction for
a particular violation, within the parametersof the agency's compliance and enforcement
program. This discretion is guided by the sanction guidance policies in this order based on the
relevant facts and circumstances surrounding a violation. Legal counsel uses sound prosecutorial
judgment to make decisions that further the agency's safety mission and the public interest.
After initiatinga case, legal counsel in consultation with the concerned program office when
practicable, may settle cases, when in theirjudgment, the settlement is warranted.

3. Coordination with Headquarters through Enforcement Alerts.

a. General. The determination of the type of legal enforcement action and sanction amount
is the joint responsibility of the appropriateprogramoffice and legal counsel. An important
objective in conducting the complianceand enforcementprogram is to achieve consistency of
action throughout the FAA. Further, it is importantfor headquarters to be aware ofsignificant
legal enforcement actions, especially when they are taken on an expedited basis. For these
reasons, the regions coordinate certain cases with headquarters before initiating a legal
enforcement action, and in other cases provide information to headquarters at the same time the
action is taken.

b. Coordination of Initial Legal Enforcement Actions with Headquarters. All
significantenforcementactions are coordinatedwith headquarters to promote consistency in
sanctions and application of national policy. The coordination ofsignificant legal enforcement
actions is an internal FAA policy and is not intended to limit FAA attorneys from taking timely
and appropriate action. Although coordination and clearance ordinarily are accomplished before
the initiation ofa significant legal enforcement action, special circumstances may warrant that
coordination be contemporaneous with issuance of the action. When coordination and clearance
are accomplished before issuance of the enforcement action, FAA legal counsel prepares an
enforcement alert in accordance with the guidance set forth below, and sends it to AGC-300 and
the appropriate program office in headquarters. The actions listed in chapter 6, subparagraphs
3.b. (l)-(4) are considered significant.

(1) Special circumstances. Legal enforcement actions involving major aviation safety
issues or other special circumstances that are likely to draw broad public attention or
congressional interest, such as those involving public figures, unusual or broadly publicized
events, or air carrier pilots flying under the influence ofdrugs or alcohol.
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(2) Certificate actions. All emergency and initial certificate actions against the holders
ofcertificates issued under 14 C.F.R parts 119,125,137,139 141,142, and 145 of the FAA's
regulations and the holders of production certificates issued under 14 C.F.R part 21, except
housekeeping actions against certificate holders that have effectively stopped doing business.

(3) Civil penalty actions. All proposed civil penalty actions in which the proposed civil
penalty is $100,000or greater and all proposedcivil penalty actions under $100,000 that are
significantly less than the minimum penalty that could be calculated under the enforcement
policies contained in this order.

(4) Extraordinary actions. All extraordinary actions, such as orders ofcompliance, cease
and desist orders, aircraft seizures, injunctive relief, and criminal referrals.

c. How to Coordinate a Significant Initial Legal Enforcement Action. Coordination of
significant initial enforcement actions with headquarters is accomplished through the
enforcement alert process. Each enforcement alert includes general information on the alleged
violator, an explanationof the alleged violations, a summaryof the alleged violator's explanation
for the violations or defense, a discussion of the alleged violator's compliance disposition,
including a summary of the enforcement history, and an analysis of the recommended sanction.
A copy of the proposed legal action document, for example, emergencyorder ofsuspension or
revocation, notice of proposed civil penalty, or civil penalty letter, is provided with the alert.

4. Coordination of Appeals. Regional attorneys coordinate with AGC-300 on appeals of
initial decisions by NTSB and DOT ALJs in accordance with the guidance in chapter 6,
subparagraphs 4.a.-c.

a. Contacting AGC-300. Regional attorneys contact AGC-300 by e-mail following all
NTSB or DOT ALJ initial decisions unfavorable to the FAA or when the respondent appeals. In
the e-mail message, regional attorneys providea descriptionof the facts of the case as developed
at the hearing, a summary of the ALJ's decision, and an overview of any potential issues on
appeal.

b. FAA Appeals. A regional attorney in consultation with his or her regional counsel,
immediately assesses the efficacy of appealing. Regional attorneys consider whether there are
adverse consequences from the ruling that are particular to the case or that may implicate other
cases; whether the ALJ's ruling is consistent with precedent; whether the ALJ's ruling is
arbitrary or capricious; whether the ALJ failed to defer to an interpretation of the regulations or
other validly adopted interpretation that was advanced at the hearing; whether the ALJ
misinterpretedor disregarded the evidence presented at the hearing; whether the ALJ made
erroneous credibility findings; whether the ALJ's decision is novel or controversial; and whether
the ALJ made erroneous pretrial or evidentiary rulings that affected the outcome of the case.
AGC-300 assists regional attorneys in determining whether an appeal should be filed and
whether they should transfer the case to AGC-300 to prepare the appeal brief.
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c. Handling of Appeal. The following issues are relevant in determining whether
AGC-300or the regional attorney prepares the brief: the complexityof the issues; the policy
implications of the issues; the likelihood of a judicial appeal; the likelihood of adverseprecedent
resulting from the administrativeappeal; the procedural postureof the case; and the availability
of resources.

(1) If AGC-300 and the regional attorney determine that an appeal is appropriate, then
the regional attorney immediately files a notice ofappeal.

(2) For all appeals, the regional attorneyensures the case file contains copies of all
exhibits as marked at the hearing and all pleadings, arranged in reverse chronological order.

(3) In cases in which AGC-300 agrees to handle the appeal, the regional attorney
promptlysends the complete file, includingall exhibits, pleadings, the initial decision, and other
relevant documents to AGC-300. In addition, the regional attorney ensures the case is
transferred to AGC-300 in EIS.

(4) In cases in which AGC-300 has agreed that the regional attorney should prepare the
appeal brief, the regional attorney contacts AGC-300 if unanticipated issues arise in preparing
the brief.

(5) Whenever an interlocutory appeal is filed by the respondent or contemplated by the
regional attorney, the regional attorney notifies AGC-300 by e-mail, briefly providing a
description of the facts of the case and the potential issues for the interlocutory appeal.

(6) When a petition for review is filed with a U.S. court ofappeals or U.S. district court,
the regional attorney immediatelynotifies AGC-300by e-mail.

(7) AGC-300 handles all cases in which a petition for judicial review has been filed. The
regional attorney promptly sends the complete file, including all exhibits, pleadings, the initial
decision, and other relevant documents to AGC-300. In addition, the regional attorney ensures
the case is transferred in EIS to AGC-300.

(8) AGC-300 immediately transfers all case files back to the originating Regional
Counsel's office once the order becomes final, with an explanation of the case status. The
Regional Counsel's office is responsible for pursuing surrender of certificates and collection of
civil penalties.

5. Informal Conferences.

a. Purpose and Policy.

(1) The informal conference providesan alleged violator with an opportunity to be heard
as required by 49 U.S.C. §§44106,44709,44710,44726, and 46301 and 14C.F.R. §§ 13.16(d)
and 13.19(c). Except in emergency cases, the FAA must providean opportunityfor an
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informal conference before issuing an order of suspensionor revocation,or an order of
assessment or a final notice of proposed civil penalty.

(2) The alleged violator has an opportunityat the informal conference to speak to an
FAA attorney to present evidenceor information in response to the proposed enforcement action.
The FAA attorney evaluates any new information obtained at the informal conference in
accordance with this order.

(3) The FAA does not use the informal conference to gather additional evidence or
admissions to prove the charges in the enforcement action. However, the FAA may use any
information revealed by the alleged violator for impeachment purposes if the alleged violator
makes a contrary statement about a material fact later in the proceeding.

b. Procedure.

(1) The FAA tries to hold informal conferenceswithin 60 days of receiving the request
for informal conference. Informal conferences in cases arising under 49 U.S.C.
§§ 44106,44710, and 44726 generally are held within 30 days of receivingthe request for the
informal conference. FAA legal counsel schedulesand holds the informal conference. Legal
counsel asks the programoffice that processed the EIR to assign a representative to attend the
conference, if practicable. Legal counsel conducts the conference evenifa program office
representative is not present.

(2) At the conclusion of the informal conference, legal counsel preparesa detailed
summary, which is included in the case file.

(3) Ordinarily, the FAAholdsthe informal conference eitherby telephone or in person at
one ofthe following locations: an FAA regional office; the GreatLakes Region Branch Office in
Cincinnati,Ohio; the FAA Aeronautical Center in OklahomaCity; the Office of the Assistant
Chief Counsel for Europe, Africa, and the MiddleEast in Brussels, Belgium; or FAA
Headquarters, Washington, DC.

(4) In limited circumstances, legal counsel, in the exercise of discretion, may schedule an
in-person informal conference at a location other than those listed in chapter 6, subparagraph
4.b.(3) at the request, or with the agreement, of the alleged violator. Legal counsel may exercise
such discretion when because of unusual circumstances, the public interest is better served by
holding an in-person informal conferenceat a locationother than those listed in chapter 6,
subparagraph 5.b.(3). Legal counsel also mayexercisesuch discretion when an in-person
informal conferencecan be scheduled to coincidewith other previously scheduled business and
can be held within approximately 60 days fromthe date the allegedviolator requests the informal
conference.

(5) When, at the alleged violator's request, legal counsel schedules an informal
conference at a location other than those listed in chapter 6, subparagraph 5.b. (3), legal counsel
advises the allegedviolatorthat if the alleged violatorfails to attend the informal conference, a
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rescheduled conference, if any, will be available only at one of the offices listed in
chapter 6, subparagraph 5.b.(3) or by telephone.

(6) An alleged violator may requestthat an in-person informal conference be held at an
office designatedin chapter 6, subparagraph 5.b.(3) other than the initiating office, that is, the
one that issued the notice proposing the enforcement action. When this occurs, the initiating
office ordinarily transfers the case to the office requested by the alleged violator for full
disposition and handling in accordance with the guidance in this chapter. The initiating office
that transfers the case may specify the transfer is only for purposes ofthe informal conference or
that the office receiving the case consults and coordinates with the initiating office before settling
or otherwise disposing of the case. In those cases transferred to another office for purposes of
the informal conference only, the receiving office returns the file, with a detailed summary of the
informal conference, to the initiating office as soon as practicable.

6. Consolidating Civil Penalty Actions. Legal counsel may initiate separate ELRs in one legal
enforcement action provided consolidating these EIRs does not change the jurisdictional forum
ofany one of the ELRs. For example, if there are three separate ELRs regarding unrelated
inspectionsproposingto assess civil penaltiesof $30,000each against a small business concern,
legal counsel cannotcombine them intoa single civil penalty action because that wouldchange
the forum from the DOT Office of Hearings to a U.S. district court. Once complaints have been
filed, legal counsel may move to consolidate the cases for litigationpurposes.

7. Closing Cases.

a. Closing Cases before Initiation of Legal Action. If legal counsel reviews an ELR and
determines there is insufficient evidence to support a violation, then legal counsel returns the
EIR to the program office for further investigation or closure, as appropriate. Legal counsel
prepares a memorandum for the file that provides the reasons the case is being returned to the
program office. Legal counsel transfers the casein the EIS to the program office.

b. Closing Cases after Initiation of Legal Action. If after the initiation of legal action,
legal counsel determines a caseshould be closed noaction because of legal insufficiency, legal
counsel withdrawsthe enforcement action, issues a letter to the alleged violator, and notifies the
program officeaboutthe closing of the case. Legal counsel keeps the EIR and closes the case in
EIS.

c. Closing Cases Pursuant to a Settlement Agreement. Settlements, including
settlementsreached at hearing, are documentedwith a written settlement agreement that is
executedby the parties. As applicableand appropriate, the settlement agreement:

(1) Specifies the terms and conditionsof the settlement, including the obligations of
each party;

(2) Defines material terms and phrases that are used in the settlementthat are not
otherwise commonly understood or are not defined in FAA regulations or policies;
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(3) States the sanction proposed or ordered and the sanction agreed to in settlement:

• The period of suspension or, in the case of a revocation, the number of months
after which the person may apply for new certificate(s) and/or rating(s).

• The amount of the assessed civil penalty, whether the assessed civil penalty will
be paid in a lump sum or in installments, the date(s) when the payment(s) must be
made, and if the penalty is to be paid in installments, a statement that the person
will sign a promissory note.

(4) If applicable, states that the sanction is waived under ASRP;

(5) States that the personchargedwithviolating the regulations is waiving the right to a
hearing;

(6) Specifies the costs to be borne by each party;

(7) If applicable and appropriate, states that the personchargedwith violatingthe
regulations agrees not to initiate any litigation under the Equal Access to JusticeActor any other
statutory provision or rule to collect legal fees or costs;

(8) If appropriate, contains a waiver of all potential causes ofaction against the FAA
anditsemployees andagents, both pastandpresent, in theirpersonal or official capacity;

(9) States thatthe agreement accurately reflects theterms of thesettlement between the
partiesand is binding; and

(10) Is signed by legal counsel andtheperson charged with violating the regulations
and/or their representative.

d. Downgrading from Legal EnforcementAction to Administrative Action. If, at any
time after receipt of a case, legal counsel inconsultation with theprogram office determines that
administrative action ratherthan legal enforcement action is appropriate in that case, legal
counsel returnsthe case to the program office with a memorandum recommending that
administrative action be taken. Legal counsel transfers the case in the EIS to the program office
and makes appropriate entries in the remarks section of theEIS reflecting thejoint
determination.
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8. Certificate Actions Reviewable by the NTSB.

a. General. The NTSB has jurisdiction to review actions taken by the FAA that pertain to
certificates listed in 49 U.S.C. § 44702(a) as outlined in chapter 6, subparagraphs 8.a. (l)-(3).
The NTSB's Rules of Practice in Air Safety Proceedings, 49 C.F.R. part 821, contain the
procedures for processing appeals before the NTSB.

(1) 49 U.S.C. § 44703. Any person whose application for an airman certificate is denied
under 49 U.S.C. § 44703 may appeal that denial to the NTSB, except if the certificate is
suspended at the time of the denial or if it was revoked within one year of the denial.

(2) 49 U.S.C. § 44709. Any person who is affected by an order amending, suspending,
modifying, or revoking a certificate under 49 U.S.C. § 44709 may appeal to the NTSB. The
NTSB may amend, modify, or reverse the FAA order if it finds that safety in air commerce or air
transportation and the public interest do not require affirmation ofthe order. The NTSB may
modify a suspension or revocation to imposition ofa civil penalty. Except in a case involving an
emergencyorder, the filing ofan appeal stays the effectiveness of the FAA order until the final
disposition of the appeal by the NTSB. A person affected by the immediate effectiveness of an
order issued under 49 U.S.C. § 44709 may petition the NTSB for reviewof the FAA's
determination that an emergency exists that justifies the immediate effectiveness.

(3) 49 U.S.C. §§ 44106,44710, and 44726. Any person substantially affected by an
order of revocation issued under 49 U.S.C. §§ 44106,44710, or 44726 may appeal to the NTSB,
and the NTSB may affirm or reverse the revocation. The NTSB does not have authority to
review a determination by the FAA that an order is immediately effective; any review of that
determination is in a U.S. court of appeals.

b. Hearings before NTSB Administrative Law Judges. When an order is appealed to the
NTSB, the FAA legal office that issued the order generally is responsible for representing the
FAA at the evidentiary hearing before an NTSB administrative law judge. In certain cases,
where one region issues the order, but the NTSB schedules the hearing in another region, legal
counsel may, by mutual agreement, transfer the case to the region where the hearing is to be
held, when the transfer would be in the best interest of the government. When appropriate, legal
counsel may request a bifurcated hearing.

c. Appeals of Initial Decisions. Under the NTSB Rules ofPractice in Air Safety
Proceedings, either party may appeal from the initial decision ofan NTSB administrative law
judge to the NTSB. The NTSB's review in all such appeals is limited to a considerationof
whether a findingofmaterial fact is erroneous; a necessary legal conclusion is withoutgoverning
precedentor is a departure from or contrary to law, NTSB rules, or precedent; a substantial and
important question of law, policy, or discretion is involved; or a prejudicial error has occurred.
FAA legal counsel carefully considers whether to file an appeal and only files where one of the
issues specified in the NTSB's rules clearly is present.

d. Time Limitations in NTSB Cases. Discussion of the time limitations applicable to
certificate action cases before the NTSB is found in chapter 4, paragraph 5.
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e. NTSB Deference to FAA.

(1) In its adjudication of certificate action and civil penalty cases, unless the NTSB finds
the FAA interpretations to be "arbitrary, capricious, or otherwise not according to law," it is
bound by (must defer to) all validly adopted interpretations of:

• Laws and regulations the FAA carries out, and,
• Written FAA policy guidance available to the public related to sanctions to be

imposed.

(2) An example of NTSB deference to FAA regulatory interpretations is found where the
FAA issued a written interpretation of 14 C.F.R. § 91.123, stating that this regulation obligates
pilots to listen, hear and comply with all ATC instructions and clearances except in an
emergency, and stating that pilot inattention, carelessness or unexplained misunderstandings do
not excuse deviations from clearly transmitted clearances and instructions. 64 Fed. Reg. 15912
(1999). The NTSB is required to defer to this regulatory interpretation in its adjudication of air
safety cases where the FAA interpretation is found to be a reasonable, nonarbitrary, and lawful
construction of the regulatory language. Garvey v. NTSB, 190 F.3d 571 (D.C. Cir, 1999),
Administratorv. Merrell, NTSB Order No. EA-4814 (2000).

(3) For NTSB deference to FAA sanction guidance, the sanction guidance table in
Appendix B of FAA Order 2150.3B has been made available to the public and thus the NTSB
must give similar deference to the FAA policiesand sanction ranges set forth in it when
requestedto do so by agency counsel. For example, inAdministrator v. Vogel, NTSB Order No.
EA-5008 (2003), the FAA sanction guidance table specified a sanction range of a 30-60 day
suspension for a gear-up landing, yet the NTSB administrative law judge imposed only a 15-day
suspension (without adequately explaining his decision). On the appeal of the Administrator, the
NTSB imposed a 60-day suspension, finding that it must defer to the FAA sanction guidance.

9. Emergency Suspension or Revocation ofCertificates.

a. Authority. Whenever the Administrator, through delegated authority to the Chief
Counsel, a Deputy Chief Counsel, Assistant ChiefCounsel for Enforcement, or Regional
Counsel, determines that the public interest and safety in air transportation or air commerce
require the immediate effectiveness ofa suspension or revocation, an emergency order is issued.
The authority to issue such orders is contained in 49 U.S.C. § 46105(c).

b. Limitation. The emergency authority is not used for punitive purposes; that is, to order
fixed periods of suspension. If a punitive suspension is appropriate in addition to an emergency
suspension, the punitive suspension is issued in a separate notice from the emergency order. For
example, it is appropriate to suspend an airman certificate on an emergency basis because of an
airman's refusal to submit to a reexamination following an accident or incident that calls into
question his or her qualification to hold the certificate. It is also appropriate to issue a notice of
proposed certificate action based on the airman's having committed several regulatory violations
during the course ofthe accident or incident.

6-8

Case 1:17-cv-00002   Document 1   Filed 01/17/17   Page 73 of 122



01/20/15 2150.3B, Chg 8

c. Form and Content of Emergency Order. An emergency order contains all the
allegations and findings necessary to any other order and, in addition, contains a statement that
"the Administrator finds that an emergency exists and safety in air transportation or air
commerce require the immediate effectiveness of this order." An emergency order is
immediately effective, and informs the certificate holder that an appeal to the NTSB does not
stay the effectiveness of the order. The emergency order contains citations to 49 U.S.C.
§§44709 and 46105.

d. Criteria for Emergency Action.

(1) Emergency action is taken only:

• When the certificate holder lacks qualification, or there is a reasonable basis to
question whether the holder is qualified to hold the certificate; and

• When the certificate holder is reasonably able as a practical matter to exercise the
privileges of the certificate.

(2) If it is known that a certificate holder is unable to exercise the privileges of the
certificate, a notice proposing certificate action is issued. For example, a notice proposing
certificate action is used if the certificate holder is confined to prison or is known to be
physically unable to exercise the privileges of the certificate. Similarly, a notice proposing
certificate action is issued when a certificate holder, who is required to hold an airman medical
certificate, does not hold a currently valid airman medical certificate. In those circumstances,
FAA legalcounselnotifies AAM-300 to flag the certificate holder's medical certification file so
FAA legal counsel can be advised if a new medical certificate is issued to the airman. If a
medical certificate has been issued to the airman, an emergency order is generally issued.
Sometimes when the certificate holder does not hold a currently valid airman medical certificate,
it nevertheless is appropriate to take emergency certificate action if it is known the certificate
holder has operated an aircraft despite the lack ofa currentlyvalid airman medical certificate.

(3) FAAlegal counsel initiates a case under 49 U.S.C. §§ 44106,44710, or 44726by
issuing a noticeproposing certificate action. Following an informal conference, whichgenerally
is held within 30 days of the receipt of the request for an informal conference, FAA legal counsel
issues an order that may be made immediately effective if the circumstances of the case warrant
that action. Usually, basedon the nature of the underlying circumstances and the nexusof those
circumstances to safety in air transportation or air commerce, FAA legal counsel issuesthe order
as an immediatelyeffective order. The order need not be made immediately effective when the
certificate holder is confined to prison or is known to be physically unable to exercise the
privileges of the certificate. When there is an issue of whether the order should be made
immediately effective, the case is coordinated with AGC-300.

(4) FAA legal counsel initiates a case under 14 C.F.R. § 61.15(a) by issuing a notice
proposingcertificate action. Following an informal conference, which generally is held within
30 days of the receipt of the request for an informal conference,FAA legal counsel issues an
order ordinarily on a nonemergencybasis. However,FAA legal counsel may issue an
emergency order if the circumstancesof the case warrant that action. An emergency order likely
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is issuedif the underlying conduct is egregious (for example, drugkingpin activity) or if there is
evidence of present or recentinvolvement in thesametypeof conduct. When there is an issueof
whether the order should be issued as an emergency, the case is coordinated with AGC-300.

e. Timeliness of Emergency Action. Emergency action is taken as soonas possible when
the need for such action is recognized. Failure to take promptaction does not precludethe
issuance of an emergency order when it is appropriate; public safetyshouldnot bejeopardized
because of FAA delay. If a significant delay hasoccurred, however, circumstances justifying the
emergency action mayhave changed, andconsideration is given to reevaluating the case,
including, as appropriate, reinspection or reexamination of thecertificate holder. Forexample,
whenthe FAA is ready to initiateaction, the unqualified or culpablemanagement personnel may
have changed and the FAA may determine that revocation is no longer required. In such a case,
the FAA may use anotherenforcement action to address the previously discoveredviolations.
Issues regarding the timeliness of declaring an emergency are resolved in coordination with
AGC-300.

f. Emergency Suspension Pending Reexamination. If there is a reasonable basis to
question whether the certificate holder is qualifiedand the holder might reasonably be able to
exercisethe privileges of the certificate, emergency suspensionaction pending successful
reexamination is considered.

g. Prohibition against Combination of Emergency and Nonemergency Actions. In
those circumstances in which the FAA determines that an emergency suspension or revocation is
appropriateand that a punitive suspension is also warranted, the emergency and nonemergency
actions are pursued through two separate EIRs and enforcement actions. Emergency and
nonemergency actions are not combined in a single order. A separate notice proposing the
punitive suspension is issued. For example, the holder ofa commercial pilot certificate and
flight instructor certificate violates several statutory or regulatory requirements. The FAA
determines the incident raises questions about the person's qualifications to hold the flight
instructor certificate, and the certificate holder should be reexamined on his qualifications to hold
the flight instructor certificate, but he refuses to be reexamined. It is also determined that a
90-day suspension of both certificates is warranted for the violations of the statutory or
regulatory requirements. The emergency order suspends only the flight instructor certificate
until reexamination is accomplished and qualifications are established. A separate notice
proposing the 90-day suspension is also issued.

h. Petition for Review of Emergency Determination. Petitions for review to the NTSB of
the Administrator's emergency determination are coordinated by e-mail with AGC-300. Under
49 U.S.C. § 44709(e) (3) and the NTSB's rules of practice, 49 C.F.R. § 821.54, a respondent
must file a petition for review within two businessdays of receipt of the emergency order. The
FAA has two business days from the date the petition is filed to file a response if a response is
warranted under 49 C.F.R § 821.54(c). The NTSB ALJ assigned to the case or the Chief ALJ if
no ALJ has been assigned, disposes of the petition within five business days of the NTSB's
receipt of the petition.

i. Petition for Review of Immediately Effective Orders. While 49 U.S.C. §§ 44106(d),
44710(d), and 44726(d) provide for the NTSB to review the merits of an appeal from an FAA
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order issued under those statutes, the statute does not provide for the NTSB's review of the
Administrator's determination that an order should be immediately effective. A certificate
holder challenging the immediate effectiveness ofan order issued under either 49 U.S.C. §
44106,44710, or 49 U.S.C.§ 44726, therefore, must seek direct review of the Administrator's
decision to make the order immediately effective in a U.S. court of appeals under 49 U.S.C. §
46110. FAA legal counsel advises AGC-300 immediately if a certificate holder petitions a court
for review of an immediately effective order issued under 49 U.S.C. §§ 44106,44710 or 44726.

j. Hearings before NTSB in Cases Involving Emergency and other Immediately
Effective Orders. An accelerated appeal process is provided for in 49 U.S.C. §§ 44709(e),
44106,44710, and 44726 and 49 C.F.R. subpart I for cases involving emergency and other
immediately effective orders. Because of the accelerated processing of emergency cases, FAA
legal counsel should be prepared to try the case within several days after issuing the emergency
order. Expedited discovery in the case works best when it is filed around the time that legal
counsel files the complaint.

k. Appeal on the Merits to the NTSB. Because of the accelerated processing of
emergencycases, legal counsel who represented the FAA at the hearing generally prepares any
briefs in the case on appeal to the NTSB. Such appeals are coordinated by e-mail with
AGC-300.

1. Judicial Appeals. Within 60 days after the NTSB issues a final decision and order, the
respondentmay petition the appropriate U.S. court of appeals for judicial review of the order as
provided in 49 U.S.C. § 46110. The DepartmentofJustice or AGC-300, when delegated by the
DOJ, handles such cases before the U.S. court of appeals. The regional attorney promptly sends
the complete file, including all trial exhibits, pleadings, the initial decision, and other relevant
documents to AGC-300. In addition, the regional attorney ensures the case is transferred in EIS
to AGC-300.

10. Nonemergency Certificate Actions. When it is determined that nonemergency certificate
suspension or revocation is the appropriate enforcement action, FAA legal counsel follow the
guidance in this paragraph.

a. Notice of Proposed Certificate Action. Under 49 U.S.C. § 44709, the Administrator,
before ordering the suspension or revocation of a certificate, must give the certificate holder
notice proposing such action and provide such person with an opportunity to answer and be
heard, except when an emergency order is issued. When it is determined that certificate action
on a nonemergency basis is appropriate, FAA legal counsel prepares a notice of proposed
certificate action. The notice sets forth the facts alleged, the regulation(s) violated, and the
action proposed. Legal counsel pleads the facts in sufficient detail that the certificate holder has
notice of the charges. A specific proposed sanction is stated in the notice. When legal counsel
proposes that only a rating be suspended, the notice informs the airman that during the
suspension period a temporary certificate will be issued to permit the exercise ofthose privileges
not under suspension.
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b. Attachments to the Notice. An information sheet and a certificate holder reply form are
sent with the notice. In the information sheet, which may be a printed form, the alleged violator
is advised of the alternatives available in response to the notice. The alleged violator is given the
opportunity to elect from the alternatives listed on the certificate holder reply form.

c. Alternatives for Responding to Notice. In cases brought under 49 U.S.C. § 44709,14
C.F.R § 13.19(c) provides an alleged violator with the options to respond to the notice listed in
chapter 6, subparagraphs 10.c.(l)-(4).

(1) Admit the charges and surrender the certificate as proposed;

(2) Answer the charges in writing;

(3) Request an informal conference with FAA legal counsel; or

(4) Request that an order be issued so the alleged violator may appeal to the NTSB.

d. Notice of Proposed Certificate Action in Deferred Suspension Cases. When the
appropriate program office manager and legal counsel decide that a deferred suspension is the
appropriate type of enforcementaction in a particularcase, legal counsel issues a notice of
proposed certificate action that:

(1) Specifies the factual circumstances and regulations allegedly violated;

(2) States the proposed period ofsuspension;

(3) Advises the certificate holder of the corrective action that may be taken within a
specifiedperiod, to avoid the proposedsanction;

(4) Requires that the certificate holder inform the FAA, within 10 days after receipt of
the notice, if the holder elects to take the suggested corrective action to avoid the proposed
suspension; and,

(5) Advises the certificate holder of the right to proceed in accordance with the enclosed
information sheet.

If the certificateholder does not timely elect to take the deferredsuspension option, legal counsel
processes the case for a certificate suspension underregularprocedures. If the certificateholder
timelyelects to proceed with the deferred suspensionoption, legal counsel, on receiving
satisfactory evidence the certificate holder has completed the corrective action described in the
notice within the specified period, issues an order ofsuspension that makes findings of the
appropriate violation but waives the imposition ofany certificate suspension. If satisfactory
evidence ofcompletion of the corrective action is not timely received, legal counsel immediately
issues an order of suspension that suspends the certificate for the period stated in the notice.
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e. Reevaluating the Case. When the certificate holder submits evidence or other
considerations in writing, or in person at an informal conference, new matters submitted are
considered and evidence on which the notice was based is reevaluated. Allegations that are
disproved are withdrawn. If the sanction proposed is determined to be excessive, it is reduced.
Legal counsel does not increase the sanction proposed in the notice as a result of the informal
procedures. Unless matters not considered in issuing the notice are brought to legal counsel's
attention, the order normally imposes the sanction proposed in the notice.

f. Orders of Suspension or Revocation. The order is issued by authorized legal counsel.

(1) When the certificate holder surrenders the certificate pursuant to the notice of
proposed certificate action, legal counsel issues the order immediately. The effective date of the
surrender is the date on which the certificate is surrendered to the FAA, such as the postmark
date of mailing or the date ofpersonal delivery. Surrendering the certificate in response to the
notice constitutes a waiver of the airman's appeal rights, when the certificate holder has been
informed of his rights in the information sheet.

(2) Orders allege the violations that constitute the basis for the action, state accurately
the action taken, state the reasons that "safety in air commerce or air transportation and the
public interest" require certificate action, state the effective date, and inform the certificate
holder ofappeal rights and procedures. Each order with an appeal section states that if the
certificate holder appeals the order to the NTSB, a copy of the order is filed with the i^SB and
serves as the Administrator's complaint. If an ASRP report has been accepted, the order states
that the imposition of the penalty is waived.

(3) Preparation of airman stop order. On issuance of an order suspending or revoking an
airman certificate, legal counsel prepares and electronically transmits an airman stop order, FAA
Form 8060-8, to the Airman Certification Branch, AFS-760. A printed copy of the stop order is
kept in the case file. It is important that a stop order be created and transmitted at the time an
order of suspension or order of revocation is issued to preclude the issuance of a duplicate
certificate or the processing ofa new application involving the airman. Legal counsel includes
on the stop order form specific data about the termination or release of the stop order. Stop
orders are timely updated to reflect relevant events such as the surrender of the airman certificate
that is the subject of the stop order.

g. Service of the Notice or Order. Legal counsel sends the alleged violator the notice or
order by regular mail and either certified mail, return-receipt requested, or registered mail. For
certificate holders, legal counsel sends the notice or order to the current address of record. If the
regular mail is returned or the certified letter or registered letter is returned as undeliverable
(because it is addressed incorrectly or the party has moved and left no forwarding address), then
legal counsel corrects the address or obtains a new address and resends the notice or order to the
correct address by regular mail and either certified mail, return-receipt requested, or registered
mail. If the certified letter or registered letter is refused or returned unclaimed but the regular mail
is not retumed, then there is a presumption of service and legal counsel does not resend the notice
or order. If legal counsel delivers the notice or order in person, then he or she documents the
delivery in the file.
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h. Voluntary Surrender of Certificate Pending the Appeal of an Order ofSuspension.

(1) Legal counsel may accept the voluntary surrender ofa certificate in response to an
order ofsuspension despite an appeal of the order only ifthe respondent agrees to stipulate at the
hearing to the period of suspension stated in the order and appeals only the findings of violations
set forth in the order.

(2) Such a voluntary surrender must be documented through a formal written agreement,
which must make clear the respondentwaives the postponementof the effective date of the order
pending appeal, limits his or her appeal only to the findingsofviolation, and agrees to the period
ofsuspension stated in the order. Under such an agreement, legal counsel credits the period of
voluntary surrender as service of the suspension if the FAA prevails in the pending litigation.

(3) If legal counselallows the voluntary surrender of an FAA certificate pendingthe
appeal of the findings in the orderof suspension, legal counsel ensures the entiresuspension
period is continuouslyserved; legal counsel does not allow for the division of a suspension
period.

(4) Legal counsel may elect to refuse the voluntary surrenderofan FAA certificate
during pending litigation. In such a circumstance, if the FAAprevails in the pendinglitigation,
the certificate holder will be requiredto surrender the subjectcertificateat the conclusion of the
litigation.

(5) This policy does not apply to revocation actions.

11. Airman Medical Certificate Denials Process.

a. General. Asprovided in 14 C.F.R §§67.407 and183.21, aviation medical examiners
have been delegated the authority to examine applicants for airman medical certificates and to
issue or initially deny such certificates after determining whether theapplicants meet the
standards prescribed in 14C.F.R part 67. When an aviation medical examiner denies issuance
of a medical certificate, the airman may, within 30 daysafter the dateofdenial, apply in writing
to the Federal Air Surgeon forreconsideration of the denial. Final denial bytheFederal Air
Surgeon or, in certain cases, byother FAA medical officers, is a denial of the Administrator
under 49 U.S.C. § 44703, from which the airman may appeal to the NTSB.

b. Appeals to the NTSB.

(1) Initiation of cases. TheNTSB's Office of Administrative LawJudges serves
petitions for review under49 U.S.C. § 44703 on AGC-300.

(2) Legal processing. On receiving anappeal and, if appropriate, afterconsultation with
the Federal Air Surgeon's staff, AGC-300 normally files an answeror other appropriate initial
pleading. AGC-300 handles the medical certificate denial cases.
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12. Airman Certificate Denials (Other Than Medical). Besides the denial of an airman
medical certificate, the FAA may also deny other airman certificates. Under 49 U.S.C. § 44703,
an applicant may appeal the denial to the NTSB. The NTSB dockets these appealswith a
number designated CD.

a. Legal Processing. Ordinarily, legal counsel in a region handles airman certificate denial
cases before the NTSB. However, after consultation between the appropriate Regional Counsel
and AGC-300, AGC-300 might handle a case.

b. NTSB Appeals and Judicial Review of NTSB Decisions. Appeals to the NTSB and
judicial review of any NTSB decision are handled as described in chapter 6, paragraph 4.

13. Suspension or Revocation of Airman Medical Certificates.

a. Responsibility. The Assistant ChiefCounsel for Enforcement or a RegionalCounsel,as
appropriate, is responsible for takingcertificate action under49 U.S.C. § 44709whena request
is received from the Regional Flight Surgeon, the Aerospace Medical CertificationDivision
(AAM-300), or theFederal AirSurgeon to suspend or revoke an airman's medical certificate.
When further investigation is needed, a Security and Hazardous Materials officemaybe asked to
obtain the information.

b. Refusal to Submit to Reexamination. Under 49 U.S.C. § 44709, an airman may be
requested to submit to medical reexamination if there is a reasonable basis to believe the airman
may notbe qualified under the airman medical certification standards. An appropriate FAA
medical officer requests a reexamination by letter. If the airman refuses or fails, within a
reasonable time, to submit to the reexamination, emergency action, using proceduresset out in
chapter 6, paragraph 9 is generally taken to suspend theairman medical certificate pending
reexamination and a determinationthe airman is medicallyqualified.

c. Failure to Provide Medical Information. 14 C.F.R. § 67.413 provides that any person
who applies fororholds an airman medical certificate may beasked to provide additional
medical information or history or to authorize clinics, hospitals, doctors, or other persons to
release any available information or records concerning a medical history. Refusal or failure to
provide the requested information orto authorize its release may bea basis for denying,
suspending, or revoking an airman medical certificate. Suspension orrevocation isgenerally
taken on an emergency basis.

d. Medical Disqualification. If theFAA has evidence thatshows that an airman has
become medically disqualified, legal counsel issues anorder revoking the medical certificate.

e. Intentional Falsification of Application or Certificate. 14C.F.R. § 67.403(a) provides
forthesuspension or revocation of any airman certificate, ground instructor certificate, or
medical certificate held by any person who:

• Makes a fraudulent or intentionally false statement on an application for an
airman medical certificate;
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• Reproduces a medical certificatefor fraudulentpurposes;
• Alters a medical certificate; or
• Makes a fraudulent or intentionally false entryin any document required to be kept in

connection with a medical certificate.

In reviewing cases involving medical certification, legal counsel shouldbe alert to the possibility
offalsification and, if falsification is discovered, initiate legal enforcementaction, as appropriate.
Even though action is taken under 14 C.F.R § 67.403, any person who willfully commits any of
the above acts may also be subject to criminal prosecution under 18 U.S.C.
§ 1001. Therefore, the investigation ofsuch cases is carefully conducted to ensure that no action
is taken that could prejudice any possible criminal prosecution.

f. Incorrect Statement on Application. 14 C.F.R. § 67.403(c) provides for the denial,
suspension, or revocation ofan airman medical certificate when an applicant makes an incorrect
statement on which the FAA relied on an application for medical certification.

14. Civil Penalty Action Under 49 U.S.C. § 46301(d)(5) Involving an Amount in
Controversy Not Exceeding $50,000 against an Individual Acting as a Pilot, Flight
Engineer, Mechanic, or Repairman.

a. General. 49 U.S.C. § 46301(d) (5) and 14 C.F.R. § 13.18govern civil penalty actions
against individuals actingas pilots, flight engineers, mechanics, or repairmen for violations of
statutory or regulatory requirements. TheFAA may not administratively assess a civil penalty
against theseairmen if the proposed amount of penalty exceeds $50,000.

b. Initiation of Civil Penalty Action.

(1) Notice of proposed assessment. FAA legal counsel initiates a civil penalty action
under 49 U.S.C. § 46301(d) (5) by issuing a notice of proposed assessment. The procedures in
14C.F.R. § 13.18 apply. The notice of proposed assessment sets forth the facts alleged, the
regulation(s) allegedly violated, andthecivil penalty proposed. The facts areset forth in
numbered paragraphs andin sufficient detail so thealleged violator has notice of the charges.
The noticeproposesto assess a civil penalty in a specific amount.

(2) Attachments to thenotice. An information sheet anda reply form aresentwith the
notice. Specific reference to each of these attachments is included at the end of thenotice. The
information sheetadvises the alleged violator of the alternatives available for responding to the
notice. The alleged violator may electfrom thealternatives listed, as appropriate.

c. Time for the Alleged Violator to Respond to a Notice. 14 C.F.R §13.18(g) requires
thealleged violator to respond to a notice not later than 15 days afterreceiving the notice. For
purposes of this regulation, a response is deemed tohave been made when it is either placed in
themail or personally delivered. Therefore, a response is timely if the respondent places it in the
mail on the 15th day after receiving the notice.
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d. Alternatives for Responding to Notice. In cases brought under 49 U.S.C.
§ 46301(d)(5), 14C.F.R. § 13.18(d) provides an alleged violator with the options to respond to
the notice listed in chapter 6, subparagraphs 14.d.(l)-(4).

(1) Submit the proposed civil penalty or an agreed-on amount;

(2) Answer the charges in writing;

(3) Submit a written request for an informal conference with FAA legal counsel and
submit relevant information or documents; or

(4) Request that an order of assessment be issued so the alleged violator may appeal to
the NTSB.

e. Reevaluating the Case. Whenthe alleged violatorsubmitsevidence, information, or
views in writing or in person at an informal conference, legal counsel considers the new evidence
or information and reevaluates the notice. Legal counsel makes a new determination regarding
the alleged violations in consultation with the regional program office. Allegations that are
disproved are withdrawn. If thesanction proposed is determined to be excessive, it is reduced
appropriately. Legal counsel doesnot increase the sanction proposed in the noticeas a resultof
the informal procedures. Unless matters not considered in issuing the noticeare broughtto legal
counsel's attention, the order normally imposes the sanction proposed in the notice.

f. Compromise Order. Under 14 C.F.R § 13.18(k), FAA legal counsel hasdiscretion to
compromise a civil penalty byaccepting the payment of a civil penalty without making a finding
of violation. When thishappens, a compromise orderis issued. The compromise order states the
alleged violator agrees topay a civil penalty, the FAA makes nofinding ofviolation, and the
FAA willnot use the orderas evidence ofa priorviolation in any subsequent civilpenalty
proceeding or certificate action proceeding.

g. Order of Assessment. For pilots, flight engineers, mechanics, and repairmen, the order
that assesses a civil penalty iscalled anorder ofassessment. An order of assessment differs from
anorder assessing civil penalty in that theorder of assessment is issued before thealleged
violator hasbeen afforded a hearing on the record. This order offers theoptions of either paying
the proposed civil penalty oran agreed amount or requesting a hearing. FAA legal counsel
issues an order ofassessment in the circumstances listed in chapter 6, subparagraphs 14.g.

(l)-(4).

(1) Thealleged violator submits, or agrees to submit, theproposed civil penalty or an
amount agreed onduring informal procedures. The order ofassessment acknowledges receipt of
that amount, if appropriate.

(2) The alleged violator does not respond within 15 days from receipt of thenotice of
proposed assessment.
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(3) The alleged violator requests that an order be issued so the alleged violator may
appeal directly to the NTSB.

(4) The allegedviolatorand the FAA do not resolvethe case during informal procedures
and an order is issued that allows an appeal to the NTSB.

h. Service of the Notice or Order. Legal counsel sends the alleged violator the notice or
order by regular mail and either certified mail, return-receipt requested, or registered mail. For
certificate holders, legal counsel sends the notice or order to the current address of record. If the
regular mail is returned or the certified letter or registered letter is returned as undeliverable
(because it is addressed incorrectly or the party has moved and left no forwarding address), men
legal counsel corrects the address or obtains a new address and resends the notice or order to the
correct address by regular mail and either certified mail, return-receipt requested, or registered
mail. If the certified letter or registered letter is refusedor returned unclaimed but the regular
mail is not retumed, then there is a presumptionof service and legal counsel does not resend the
noticeor order. If legal counsel delivers the noticeor order in person, then he or she documents
the delivery in the file.

i. Appeals to the National Transportation Safety Board. 49 U.S.C. § 46301(d)(5)(B)
provides thatan individual acting as a pilot, flight engineer, mechanic, or repairman may appeal
an order imposing a civil penalty underthat subsection to the NTSB. The NTSB, afternotice
andhearing, affirms, modifies, or reverses theorderand maychange a civil penalty to a
suspension or revocation of a certificate. TheNTSB's Rules of Practice, 49 C.F.R. part821,
contain the procedures for processing these appeals.

j. Judicial Review. Within 60 days after the NTSB issues its final decision andorder in a
civil penalty case against anindividual acting asa pilot, flight engineer, mechanic, or repairman,
the alleged violator may obtain judicial review of the order under 49 U.S.C. § 46110. The
Administrator also may obtain judicial review when the Administrator determines that anorder
of the NTSB under49 U.S.C. § 46301(d)(5) will havea significant adverseimpact on the FAA's
ability to carry outpart Aof subtitle VLI. The Department ofJustice or AGC-300, when
delegated by the DOJ, handles such cases before the U.S. court ofappeals. AGC-300 handles all
cases in which a petition for judicial review has been filed. The regional attorney promptly
sends the complete file, including all trial exhibits, pleadings, the initial decision, and other
relevantdocuments to AGC-300. In addition, the regional attorney ensures the case is
transferred in the EIS to AGC-300.

15. Aircraft Registration Violations.

a. General. Generally, an aircraft is eligible for U.S. registration onlyif a "citizen of the
United States"owns it and it is not on a foreign registry (49 U.S.C. §§ 40102(a)(l5) and 44102).
Until it is registered under 49 U.S.C. § 44103, aneligible civil aircraft may notbeoperated (49
U.S.C. §44101).

b. Pink Slip. While an application foraircraft registration of a U.S. civil aircraft is being
processed, the owner is granted a 90-day period, which may beextended, of operating authority
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represented by thepinkslip (14 C.F.R. § 47.31). Anaircraft operating underthe authority ofa
pink slip may not be operated outside the U.S.

c. Effectivity of Registration Certificate. Once the aircraft is registered, the effective
registration certificate must be carried aboard the aircraft (14 C.F.R § 91.203(a) (2).) A
certificate ofaircraft registration is no longer effective when one or more of the events specified
in 14 C.F.R § 47.41 occur or the certificate is determined to be invalid under 14 C.F.R § 47.43.
Further operation of that aircraft with an invalid or ineffective certificate is a violation of 14
C.F.R § 91.203(a) (2).

d. Requirements. A person must, when appropriate: submit a registration application
before operating using a pinkslip (14 C.F.R. § 47.31 (a)); return an ineffective aircraft
registration certificate (14 C.F.R. § 47.41); return an invalid aircraft registration certificate (14
C.F.R § 47.43); submit a change of address (14 C.F.R § 47.45); submit a triennial registration
report (14 C.F.R § 47.51); and provide new aircraft ownerinformation whenownership changes
(14 C.F.R. § 47.41). Failure to do so is grounds for enforcementaction.

e. Certificate Action. The FAA may suspendor revoke a dealer's certificate of registration
(49 U.S.C. § 44104)and a certificate of registration (49 U.S.C. § 44105).

f. Enforcement Responsibilities. The Officeof Security and Hazardous Materials
Regions and Centers arethepoints of contact for ELR processing. Field personnel generally
conduct investigations. TheAeronautical Center Counsel normally takes legal enforcement
action, although Regional Counsel may also take legal enforcement action.

g. Appeals. An FAA hearing officer hears initial appeals ofaircraft certificate suspensions
or revocations rather than the NTSB (14 C.F.R § 13.19(2) (5) and subpart D).

16. Civil Penalty Actionsunder 49U.S.C. § 46301 Reviewable by the FAA Decisionmaker.

a. General. In mostcases in which the penalty soughtby the FAA doesnot exceedthe
applicable jurisdictional limit, the case isprocessed under 49 U.S.C. §46301(d) (7) and 14
C.F.R § 13.16. For violations occurring on orafter December 12,2003, the jurisdictional limits
are $50,000 for cases involving individuals and small business concerns, and $400,000 forcases
involving other persons. For violations that occurred before December 12, 2003, the
jurisdictional limit is$50,000 for all cases. The FAA may assess civil penalties after affording
the alleged violator notice and an opportunity for a hearing on the record before an
administrative lawjudge.

b. Separation of Functions. Under 14 C.F.R § 13.203, FAA personnel engaged in
investigating or prosecuting a case must not, inthat case or a factually-related case, participate or
give advice in a decision tothe administrative lawjudge ortothe FAA decisionmaker on appeal,
except ascounsel ora witness in the public proceeding. No FAA employee ispermitted to
advise anadministrative lawjudge. Theemployees who advise theFAA decisionmaker on any
appeal ofan initial decision tothe FAA decisionmaker (bubbled employees) are the Chief
Counsel, Deputy ChiefCounsel for Policy and Adjudication, the Assistant ChiefCounsel for

6-19

Case 1:17-cv-00002   Document 1   Filed 01/17/17   Page 84 of 122



01/20/15 2150.3B. Chg8

Litigation, and attorneys on the staffof the Assistant ChiefCounsel for Litigation. All FAA
employeesare required strictly to comply with this separationof functions.

c. Notice of Proposed Civil Penalty.

(1) A civil penalty action is initiatedby issuing a notice of proposed civil penalty under
the procedures in 14 C.F.R. § 13.16. The notice is issued by an official authorized in 14 C.F.R
§ 13.16(c), or by legal counsel who has an appropriatedelegationand is signing with a by-line
under the name and title of this official.

(2) The notice sets forth the facts alleged, the regulations violated, and the civil penalty
proposed.

(3) The facts are set forth in numberedparagraphsand in sufficient detail that the alleged
violator has notice of the charges.

(4) The notice proposes to assess a civil penalty in a specific amount.

d. Attachments to the Notice. An information sheet and a reply form are sent with the
notice. The notice provides a website address where the respondent may obtain a copy of 14
C.F.R § 13.16and part 13, subpart G. In the informationsheet, the alleged violator is advised of
the alternatives available in response to the notice.

e. Time for Submission of a Response by the Respondent. 14 C.F.R. §13.16(d) requires
the respondent to submit a response to a notice not laterthan 30 daysafter receiptof the notice.
Adequate submission of a response occurs when the response is eitherput in the mail or
personally delivered. Therefore, if on the30th day afterreceipt of the notice the respondent
places the response in the mail, the response is timely.

f. Alternatives for Responding to Notice. In cases brought under the civil penalty
assessment authority, 14C.F.R § 13.16(d) provides an alleged violatorwith the optionsto
respond to the notice listedin chapter 6, subparagraphs 16.f(l)-(5).

(1) Submit the proposed civil penalty or an agreed-on amount;

(2) Submit to FAA legal counsel written information demonstrating that a violation of
the regulations didnotoccuror that the proposed penalty is not warranted;

(3) Request a reduction of theproposed civil penalty andsubmit supporting materials;

(4) Request an informal conference with FAAlegal counsel; or

(5) Request a hearing.

g. Reevaluating the Case. When therespondent submits evidence, information, or views
in writing or in person at an informal conference, legal counsel considers the new evidence or
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information and reexamines the notice. Allegations that are disproved are withdrawn. If the
sanction proposed is determined to be excessive, it is reduced appropriately. Legal counsel does
not increase the sanction proposed in the notice as a result of the informal procedures.

h. Compromise Order. Under 14 C.F.R. § 13.16(1) (1), FAA legal counsel has the
authority to compromise a civil penalty by accepting the payment of a civil penalty without
making a finding of violation. In such a case, legal counsel issues a compromise order. The
compromise order states the respondent agrees to pay a civil penalty, the FAA makes no finding
of violation, and the order is not used by the FAA as evidence of a prior violation in any
subsequentcivil penalty proceedingor certificate action proceeding.

i. Final Notice of Proposed Civil Penalty. If a respondent does not timely respond to a
notice of proposed civil penalty, or if during informal procedures no agreement is reached for
resolvinga case and no timely written request for a hearing has been received, legal counsel
issues a final notice ofproposed civil penalty. This gives the respondent one last opportunity to
request a hearing.

(1) Contents. Thefinal notice sets forth the facts alleged, the regulations violated, and
thepenalty proposed. The allegations or proposed penalty maybe modified basedon
information received duringinformal procedures. The final notice offers the followingoptions:
pay theamount of penalty proposed in thefinal notice, pay an agreed-upon amount, or request a
hearing.

(2) Service. Thefinal notice is mailed to the individual respondent, or to the president of
a corporate or company respondent, or to theperson the respondent hasdesignated to receive
documents in that civil penalty action.

j. Order Assessing Civil Penalty.

(1) Issuance by legal counsel. An order assessing civil penalty imposes a specified
penalty regardless of whether payment ofsuch penalty has been received by the FAA. The order
setsforth thefindings of fact, the findings of regulations violated, andthe amount of thepenalty
assessed. Legal counsel issues anorderassessing civil penalty in the following situations:

• When theperson charged with theviolation submits, or agrees to submit, the
proposed civil penalty or an agreed-upon amount. (Ifthe FAA has received payment, receipt of
the amount is acknowledged in the order.)

• When the person charged with a violation doesnot request a hearingwithin 15
days from receipt of the final notice ofproposed civil penalty.

(2) Final agency action. If an administrative lawjudgefinds thata violation occurred
and determinesthat a civil penalty is warranted, in an amount found appropriate by the judge,
andthatdecision is not timely appealed, the initial decision becomes an order assessing civil
penalty. Similarly, if on appeal the FAA decisionmaker issues a final decision finding that a
violation occurred and a civil penalty is warranted, andtimely petition forjudicial reviewis not
filed, the Administrator'sdecision is consideredan order assessing civil penalty.
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k. Service of the Notice, Final Notice, or Order. Legal counsel sends the alleged violator
the notice, final notice, or order by regular mail and either certified mail, return-receipt
requested, or registered mail. For certificate holders, legal counsel sends the notice, final notice,
or order to the current address of record. If the regular mail is retumed or the certified letter or
registered letter is returned as undeliverable (because it is addressed incorrectly or the party has
moved and left no forwarding address), then legal counsel corrects the address or obtains a new
address and resends the notice, final notice, or order to the correct address by regular mail and
either certified mail, return-receipt requested, or registered mail. If the certified letter or
registered letter is refused or returned unclaimed but the regular mail is not returned, then there is
a presumption ofservice and legal counsel does not resend the notice, final notice, or order. If
legal counsel delivers the notice, final notice, or order in person, then he or she documents the
delivery in the file.

I. Hearings. When a hearing is requested, legal counsel files a complaint with the hearing
docket clerk not later than 20 days after receipt of the request. The complaint sets forth the
agency's allegations of facts and violations, and the civil penaltysought. Legal counsel suggests
a location for the hearing when he or she files the complaint. Anyhearing is held in accordance
with the Rulesof Practicein FAA CivilPenalty Actions in subpart G of 14 C.F.R. part 13. The
administrative lawjudge issuesan initial decision. The legal office that issuedthe complaint
generally is responsible for representing the FAAat the evidentiary hearingbeforean
administrative lawjudge. Where the complaint was issued in one region but the hearing is
scheduledto be held in another region, the case may be transferred to the region where the
hearing is to be held, if the affected regional counsel agrees.

m. Appeals to the FAA Decisionmaker. Either partymayappeal an initial decision issued
byan administrative lawjudge to theFAA decisionmaker, by filing a notice of appeal within 10
days after an oral decision is entered on the record or a written decision is served on the parties.
Each party hasanopportunity to submit a brief. Theappeals arehandled in accordance with
chapter 6,paragraph 4. The FAA decisionmaker's decision and order is thefinal FAA order in
the case.

n. Judicial Review of Decisions of the FAA Decisionmaker. Within 60 days after the
decisionmaker issues a final decision and order in a case under the civil penalty assessment
authority, the respondent may petition theappropriate U.S. court of appeals forjudicial review of
theorderas provided in 49 U.S.C. § 46110. The Department of Justiceor AGC-300, when
delegated by the DOJ, handles such casesbeforethe U.S. courtof appeals. The regional attomey
promptly sends thecomplete file, including all exhibits, pleadings, the initial decision, andother
relevant documents to AGC-300. In addition, the regional attorney ensures the case is
transferred in EIS to AGC-300.

17. Legal Enforcement Actions under the Commercial Space Launch Act of 1984 (49
U.S.C.§§ 70101, etseq.).

a. General. The Commercial Space Launch Act of 1984, as codified and amended at 49
U.S.C. Subtitle DC-Commercial Space Transportation, ch. 701, Commercial Space Launch
Activities, 49 U.S.C. §§ 70101-70121 (the Act), authorizes the Secretary ofTransportation to
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oversee, licenseand regulatecommercial launch and reentry activitiesand the operationof
launch and reentry sites as carried out by U.S. citizens or within the United States. The Act
provides for theFAA to impose civil penalties if a person is found to have violated a requirement
of the Act, a regulation issued under trie Act, or any term or condition of a license issued or
transferredunder the Act. The Secretary's authorityhas been delegated to the Administrator,
who has further delegated that authority to the AssociateAdministratorfor Commercial Space
Transportation. 14 C.F.R parts 405 and 406 govern the FAA's authority to conduct
investigations; suspend, modify,or revoke licenses;and impose civil penalties.

b. License Actions. The Act and implementing regulations permit the FAA to modify,
suspend, or revoke a license, with notification of such an action to a licensee in writing. 49
U.S.C. § 70107 and 14 C.F.R. § 405.3. Unless otherwise specified, such actions are effective
immediately and continue through any review proceedings. 49 U.S.C. § 70107(d). and 14 C.F.R
§ 405.3(c). Part 406 implements 49 U.S.C. § 70110(a), which entitles an applicant for a license,
a payload owner, and a licensee in a license or payload action to a determination on the record
after an opportunity for a hearing under 5 U.S.C. § 554. Part 406 provides that the hearing is
before a Department ofTransportation ALT Part 406 provides for an appeal of the ALJ's initial
decision to the Associate Administrator, who issues a final decision on the matter within 30 days
ofthe ALJ's decision. 49 U.S.C. § 70110(b) provides for judicial review of the Associate
Administrator's decision, which is in a U.S. district court.

c. Civil Penalty Actions. A person found by the FAA to have violated a requirement of the
Act, a regulation issued under the Act,or any term or conditionofa license issued or transferred
under the Act, is liable to the U.S. for a civil penalty of not more than $100,000, as adjusted for
inflation. A separate violation occurs for each day the violation continues.

(1) Separationof functions. Under 14 C.F.R § 406.105, FAA personnel engaged in
investigative or prosecutorial functions must not, in that case or a factually related case,
participate or give advice in a decision to the administrative lawjudge or to the FAA
decisionmaker on appeal, except as counsel or a witness in the public proceeding. The
employees who advise the FAA decisionmaker on any appeal ofan initial decision to the FAA
decisionmaker (bubbled employees) are the Chief Counsel,Deputy Chief Counsel for Policy and
Adjudications, the Assistant Chief Counsel for Litigation, and attorneys on the staff of the
AssistantChief Counsel for Litigation. All FAA employeesare required strictly to comply with
this separationof functions. The AssociateAdministrator may initially determine whether a civil
penalty should be initiated, but does not otherwise participatein the case until the respondent
appeals from an ALJ's decision.

(2) Noticeof proposed civil penalty. A civil penalty action is initiated by issuing a
noticeof proposed civil penalty under the procedures in 14 C.F.R. § 406.9. The notice is issued
by an official authorized in 14 C.F.R. § 406.9, or by legal counsel who has an appropriate
delegation and is signing with a by-line under the name and title of this official. The notice sets
forth the facts alleged, the regulations violated, and the civil penalty proposed. The facts are set
forth in numbered paragraphs and in sufficient detail that the alleged violator has notice of the
charges. The notice proposes to assess a civil penalty in a specific amount.
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(3) Attachments to the notice. An information sheet and a reply form are sent with the
notice. The notice provides a website address where the respondent may obtain a copy of 14
C.F.R. § 406.9 and part 406, subpart B. In the information sheet, the alleged violator is advised
of the alternatives available in response to the notice.

(4) Time for submission of a response by the respondent. 14 C.F.R. § 406(c) requires
the respondent to submit a response to a notice not later than 30 days after receipt ofthe notice.
Adequate submission of a response occurs when the response is either put in the mail or
personally delivered. Therefore, if on the 30th day after receipt of the notice the respondent
places the response in the mail, the response is timely.

(5) Alternatives for responding to notice. 14 C.F.R. § 406.9(c) provides an alleged
violator with the options to respond to the notice listed in this subparagraph.

• Pay the proposed civil penalty or an agreed-on amount;
• Submit to FAA legal counsel written information demonstrating that a violation

of the regulations did not occur or that the proposed penalty is not warranted;
• Request a reduction of the proposed civil penalty and submit supporting

materials;
• Request an informal conference with FAA legal counsel; or
• Request that a final notice be issued so the respondent may request a hearing.

(6) Reevaluating the case. When the respondent submits evidence, information, or views
in writing or in person at an informal conference, legal counsel considers the new evidence or
informationand reexamines the notice. Allegations that are disproved are withdrawn. Ifthe
sanctionproposed is determined to be excessive, it is reduced appropriately. Legal counsel does
not increase the sanction proposed in the notice as a result of the informal procedures.

(7) Compromiseorder. Under 14 C.F.R. § 406.9(f), legal counsel has the authority to
compromise a civil penaltyby acceptingthe payment ofa civil penaltywithout makinga
finding of violation. In such a case, FAA legal counsel issues a compromise order. The
compromise order states that the respondent agrees to pay a civil penalty, the FAA makes no
findingofviolation, and the order is not usedby the FAA as evidenceof a prior violationin any
subsequentcivil penalty proceedingor certificateaction proceeding.

(8) Final notice of proposed civil penalty. If a respondent doesnot timelyrespond to a
noticeof proposed civil penalty, or ifduringinformal procedures no agreementis reachedfor
resolving a caseandno timely written request for a hearing has been received, legal counsel
issues a final noticeofproposedcivil penalty. This gives the respondent one last opportunity to
request a hearing. The final notice sets forth the facts alleged, the regulations violated, and the
action proposed. The allegationsor proposedpenalty may be modified based on information
received duringinformal procedures. The final noticeoffers the following options: pay the
amount of penalty proposed in the final notice, pay an agreed-upon amount, or request a hearing.

(9) Order assessing civil penalty. An order assessing civil penalty imposes a specified
penalty regardless ofwhetherpayment of the penalty has been receivedby the FAA. The order
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sets forth the findings of fact, the findings of regulations violated, and the amountof the penalty
assessed. Legal counsel issues an order assessingcivil penalty in the following situations:

• When the personcharged with the violation submits, or agrees to submit, the
proposed civil penalty or an agreed-upon amount. (If the FAAhas received payment, receipt of
the amount is acknowledged in the order.)

• When the person charged with a violation does not request a hearing within 15
days from receipt of the final notice of proposed civil penalty.

If an administrativelawjudge finds that a violation occurred and determines that a civil penalty
is warranted, in an amount found appropriateby the judge, and that decision is not timely
appealed, the initial decision becomesan order assessingcivil penalty. Similarly, if on appeal
the FAA decisionmaker issues a final decision finding that a violation occurred and a civil
penalty is warranted, and timely petition for judicial review is not filed, the Associate
Administrator's decision is considered an order assessing civil penalty.

(10) Service of the Notice, Final Notice, or Order. Legal counsel sends the alleged
violator the notice, final notice, or order by regular mail and either certified mail, return-receipt
requested, or registered mail. For licensees, legal counsel sends the notice, final notice, or order
to the current address of record. If the regular mail is returned or the certified letter or registered
letter is retumed as undeliverable (because it is addressed incorrectly or the party has moved and
left no forwarding address), then legal counsel corrects the address or obtains a new address and
resends the notice, final notice, or order to the correct address by regular mail and either certified
mail, return-receipt requested, or registered mail. If the certified letter or registered letter is
refused or returned unclaimed but the regular mail is not retumed, then there is a presumption of
service and legal counsel does not resend the notice, final notice, or order. If legal counsel
delivers the notice, final notice, or order in person, then he or she documents the delivery in the
file.

(11) Hearings. When a hearing is requested, legal counsel files a complaint with the
hearing docket clerk not later than 20 days after receiptof the request. The complaint sets forth
the agency's allegationsof facts and violations,and the civil penalty sought. Legal counsel
suggests a location for the hearing when he or she files the complaint. Any hearing is held in
accordance with the Rules of Practice in FAA Space Transportation Adjudications in subpart B
of 14 C.F.R. part 406. The administrativelawjudge issues an initial decision. The legal office
that issued the complaint generally is responsible for representingthe FAA at the evidentiary
hearing before an administrative lawjudge.

(12) Appeals to the FAA decisionmaker. Either party may appeal an initial decision
issued by an administrativelawjudge to the FAA decisionmaker, by filing a notice ofappeal
within 10 days after an oral decision is entered on the record or a written decision is served on
the parties. Each party has an opportunity to submit a brief. The appeals are handled in
accordance with chapter 6, paragraph 4. The FAA decisionmaker's decision and order is the
final FAA order in the case.

6-25

Case 1:17-cv-00002   Document 1   Filed 01/17/17   Page 90 of 122



01/20/15 2150.3B. Chg 8

(13) Judicial review of decisions of the FAA decisionmaker. A respondent may seek
judicial review of the FAA decisionmaker's final decision and order in the appropriate U.S.
district court under 49 U.S.C. § 70110(b). The Department of Justice or AGC-300, when
delegated by the DOJ, handles such cases before the U.S. district court. The regional attorney
promptlysends the complete file, includingall trial exhibits, pleadings, the initial decision, and
other relevant documents to AGC-300. In addition, the regional attomey ensures the case is
transferred in EIS to AGC-300.

18. Civil Penalty Actions under the Federal Hazardous Materials Transportation Law (49
U.S.C. §§5101,a?/.™/.).

a. General. The federal hazardous materials transportation law was originally enacted
in 1974 as the Hazardous Materials Transportation Act (49 App. U.S.C. § 1801 et seq.).
After the Congress determined that effective enforcement of the law necessitated higher
civil penalty amounts, the law was amended by the Hazardous Materials Transportation
Uniform Safety Act of 1990 (Public Law 101-615), to raise the maximum civil penalty for
a violation of the federal hazardous materials law or a regulation prescribed or order issued
under that law and to mandate a minimum $250 civil penalty for such a violation. The
hazardous materials transportation law is now codified in 49 C.F.R. chapter 51. The
Department of Transportation Hazardous Materials Regulations (HMR) are codified in 49
C.F.R. parts 100 through 185.

b. Civil Penalty Guidelines.

(1) 49 U.S.C. § 5123(a) authorizes the Secretary of Transportation to assess a civil
penalty, after notice and an opportunity for a hearing has been given to the alleged violator.

(2) Maximum civil penalty. The maximum civil penalty for each hazmat violation
is $50,000, and may be as much as $100,000; these limits were imposed by SAFETEA-LU.
The minimum civil penalty for most violations is now $250, with a $450 minimum for
training violations.

(3) 49 C.F.R. § 1.47 delegates to the Administrator of the FAA, in general, the
Secretary's investigation, inspection, and enforcement responsibilities involving the
transportation of hazmat with particular emphasison the shipment and transportation of
hazmat by air. Each Regional Counsel, the Assistant Chief Counsel for the Europe, Africa
& Middle East Area Office, and the Assistant Chief Counsel for Enforcement handle legal
enforcement actions for violations of chapter 51 or the HMR.

(4) Under 49 U.S.C. § 5123(a), each person who knowingly violates chapter 51 or
the HMR is liable to the United States for a civil penalty. A person "acts knowingly when
[that] person has actual knowledge of the facts giving rise to the violation, or a
reasonable person, acting in the circumstances and exercising reasonable care, would
have that knowledge." Under this standard, the FAA is not required to establish that the
alleged violator knew his actions constituted a violation of the HMR. On the contrary,
knowingly refers to having knowledge of the relevant facts.
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(5) When a person transports, or causes to be transported, a hazardous material and
commits a violation, a separate violation occurs for each day the violation continues.

(6) Violation of hazardous material regulations. The FAA has promulgated
regulations related to the transportation of hazardous materials, for example, Special
Federal Aviation Regulation No. 99, Paragraph 6 (Training Requirements: Handling and
Carriage of Hazardous Materials under Part 121) and Paragraph 7 (Training Requirements:
Handling and Carriage of Hazardous Materials under Part 135). The FAA may assess a
civil penalty for a violation of such regulations under its authority in 49 U.S.C. § 46301.
However, if an act violates both the hazardous materials regulations and the FAA's
regulations, the case usually is processed as a violation of the hazmat regulations. This is
because the federal hazardous materials transportation law and the FAA's statute provide
for different civil penalty amounts. An example of a case where either or both authorities
could be used is a training violation under 49 C.F.R. § 175.20 and 14 C.F.R. § 121.433(a).

c. Criminal Actions. 49 U.S.C. § 5124 provides for a criminal penalty when there is a
willful or reckless violation of chapter 51 or the HMR. A person commits a willjul
violation if that person has knowledge of the facts giving rise to the violation and
knowledge that the conduct was unlawful. A person commits a reckless violation if that
person displays a deliberate indifference or conscious disregard to the consequences of
their conduct. When the case also involves possible criminal violations, legal counsel
coordinates issuance of a civil penalty enforcement action with the Environmental Crimes
Section of the Department of Justice after consultation with the DOT OIG.

d. Investigation and Reporting of Possible Violations; Processing of EIRs. Except
for sanction recommendations, the FAA handles the investigation and reporting of
violations of chapter 51 or the HMR, and the processing of the respective EIRs, in the same
manner as it does for other violations. If a hazmat case involves violations of titles 49 and

14 of the C.F.R., and it is decided to pursue both, FAA investigative personnel initiate one
EIR for the title 49 violations and one for the title 14 violations.

e. Sanction Guidance. Appendix C contains guidance for calculating a civil penalty
in a hazmat enforcement case. 49 U.S.C. § 5123(c) specifically states that, in determining
the amount of a civil penalty, the FAA must consider:

(1) The nature, circumstances, extent, and gravity of the violation;

(2) With respect to the violator, the degree of culpability, the history of prior
violations, if any, the ability to pay, and the effect, if any, on the ability to continue to do
business; and

(3) Other matters that justice requires.

f. For Commercial Purposes. 49 U.S.C. § 5101 describes the purpose of the hazmat law
as providing "... adequate protection against the risks to life and property inherent in the
transportation of hazardous material in commerce...." 49 U.S.C. § 5103(b) states that the
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Secretary ofTransportation prescribes regulations"... for the safe transportation, including
security, of hazardous material in intrastate, interstate, and foreign commerce." The regulations
apply to a person "... transporting hazardous material in commerce... [or] causing hazardous
material to be transported in commerce...." Commerce means trade or transportation in the
jurisdiction of the U.S. that is interstate or that affects interstate trade or transportation.
Notwithstanding traditional notions ofoperating in air commerce, an operation comes within the
hazmat jurisdiction of the FAA only when the operation involves (or would involve) air
transportation of the hazmat, or the flight is (or would be) for another commercial purpose. For
example,an air carrier conductinga nonrevenueflight and carrying hazardous materials for the
repairof its airplane brings itself within the FAA's jurisdiction. Conversely, a private pilot
flying with paint aboard only for the purpose of transporting it to his or her resident state to paint
his or her house does not, without more, come within the FAA's hazmat enforcement
jurisdiction.

g. Determining the Type of Enforcement Action and Sanction Required. Legal
counsel reviews the EIR to determine whether sufficient evidence exists to prove the
violations alleged and, in consultation with the program office, determines whether referral
for criminal prosecution, civil penalty action, or the issuance of an order of compliance is
the appropriate action.

(1) If the evidence warrants referral for criminal prosecution, the referral takes
priority over any other form of enforcement action, except one to address immediately an
imminent hazard. If it appears that criminal prosecution may be warranted, legal counsel
coordinates with AGC-300.

(2) Notice of proposed civil penalty. FAA legal counsel initiates a civil penalty action
against a person who knowingly offered or accepted or transported a hazardous material in
violation of the HMR by issuing a notice ofproposed civil penalty under 14 C.F.R
§ 13.16. The attachments to the notice are similar to those for other civil penalty assessment
cases; however, the aviation safety reporting program does not apply.

(3) Time for Submission ofa Response by the Alleged Violator. 14 C.F.R. § 13.16(d)
requires the alleged violator to submit a response to a notice not later than 30 days after receipt
of the notice. Adequate submission of a response occurs when the response is either put in the
mail or personally delivered. Therefore, if on the 30th day after receipt of the notice the alleged
violator places the response in the mail, the response is timely.

(4) Alternatives for Responding to Notice. In hazardous materials cases, an alleged
violator has the same options to respond to the notice as listed in chapter 6, subparagraphs 16.f.
(l)-(4).

(5) Reevaluating the Case. When an alleged violator submits evidence, information, or
views in writing or in person at an informal conference, legal counsel considers the new evidence
or information and reexamines the notice. Allegations that are disproved are withdrawn. If the
sanction proposed is determined to be excessive, it is reduced appropriately. Legal counsel does
not increase the sanction proposed in the notice as a result of the informal procedures.
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(6) Final Notice of Proposed Civil Penalty. If an alleged violator does not timely
respondto a notice of proposed civil penalty,or if during informal procedures no agreement is
reached for resolving a case and no timelywritten request for a hearinghas been received, legal
counsel issues a final notice of proposed civil penalty. This gives an alleged violator one last
opportunity to request a hearing. The final notice sets forth the facts alleged, the regulations
violated, and the action proposed. The allegations or proposed penalty may be modified based
on information received during informal procedures. The final notice offers the following
options: pay the amount ofpenalty proposed in the final notice, pay an agreed-upon amount, or
request a hearing.

(7) Order Assessing Civil Penalty. An order assessing civil penalty imposes a specified
penalty regardless of whether payment ofsuch penalty has been received by the FAA. The order
sets forth the findingsof fact, the findingsof regulationsviolated, and the amount of the penalty
assessed. Legal counsel issues an order assessing civil penalty in the following situations:

• When the person charged with the violation submits, or agrees to submit, the
proposed civil penalty or an agreed-upon amount. (If the FAA has received payment, receipt of
the amount is acknowledged in the order.)

• When the person charged with a violation does not request a hearing within 15
days from receipt of the final notice of proposed civil penalty.

If an administrative lawjudge finds that a violation occurred and determines that a civil penalty
is warranted, in an amount found appropriate by the judge, and that decision is not timely
appealed, the initial decision becomes an order assessing civil penalty. Similarly, ifon appeal
the FAA decisionmaker issues a final decision finding that a violation occurred and a civil
penalty is warranted, and timely petition for judicial review is not filed, the Administrator's
decision is considered an order assessing civil penalty.

(8) Service of the Notice, Final Notice, or Order. Legal counsel mails the notice, final
notice, or order to the individual violator or to the president if the alleged violator is a
corporation or company. After that, the corporation or company may, in writing, designate
another person to accept service ofdocuments in that civil penalty action. Legal counsel sends
the notice, final notice, or order by regular mail and by either certified mail, return-receipt
requested, or registered mail. For certificate holders, legal counsel sends the notice, final notice,
or order to the current address of record. If the regular mail is retumed or the certified letter or
registered letter is retumed as undeliverable (because it is addressed incorrectly or the party has
moved and left no forwarding address), then legal counsel corrects the address or obtains a new
address and resends the notice, final notice, or order to the correct address by regular mail and
either certified mail, return-receipt requested or registered mail. If the certified letter or
registered letter is refused or returned unclaimed but the regular mail is not returned, then there is
a presumption of service and legal counsel does not resend the notice, final notice, or order. If
legal counsel delivers the notice, final notice, or order in person, then he or she documents the
delivery in the file.

(9) Hearings. When a hearing is requested, legal counsel files a complaint with the
hearing docket clerk not later than 20 days after receipt of the request. The complaint sets forth
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the agency's allegations of facts and violations, and the civil penalty sought. Legal counsel
suggests a location for the hearing when he or she files the complaint. Any hearing is held in
accordancewith the Rules of Practice in FAA Civil Penalty Actions in subpart G of 14 C.F.R.
part 13. The administrative lawjudge issues an initial decision. The legal office that issued the
complaintgenerally is responsible for representing the FAA at the evidentiary hearing before an
administrative lawjudge. Where the complaint was issued in one region but the hearing is
scheduled to be held in another region, the case may be transferred to the region where the
hearing is to be held, if the affected regional counsel agrees.

(10) Appeals to the FAA decisionmaker. Either party may appeal an initial decision
issued by an administrative lawjudge to the FAA decisionmaker, by filing a notice ofappeal
within 10 days after an oral decision is entered on the record or a written decision is served on
the parties. Each party has an opportunity to submit a brief. The appeals are handled in
accordance with chapter 6, paragraph 4. The FAA decisionmaker's decision and order is the
final FAA order in the case.

(11) A respondent may seek judicial review of an FAA decisionmaker's decision and
order under 5 U.S.C. § 704 and 28 U.S.C. § 1331 in an appropriate U.S. Court of Appeals.
AGC-300 handles the appeal.

19. Civil Penalties in Excess of Assessment Authority Limits of $50,000 or $400,000.

a. General. When the amount in controversy in a case exceeds the applicable assessment
authority limit, FAA legal counsel processes the case under 49 U.S.C. § 46301(d) (4) and
14 C.F.R. §13.15 regardless of whether the case may eventually be compromised for less than
these amounts. (There are no assessment authority limitations for hazardous material and
commercial space transportation cases.) For violations occurring on or after December 12,2003,
the jurisdictional limits are $50,000 for cases involving individuals and small business concerns,
and $400,000 for cases involving other persons. For violations that occurred before
December 12,2003, the jurisdictional limit is $50,000 for all cases. In cases that exceed these
limits, the FAA has no authority to assess a civil penalty. Under 49 U.S.C. § 46301(d) (4) and
14 C.F.R. § 13.15, the FAA proposes to the alleged violator an amount which the FAA would
accept to settle the case. If no settlement agreement is reached, the FAA refers the matter to a
U.S. attorney for prosecution in U.S. district court. The alleged violator has a right to a jury trial.

b. Initial Civil Penalty Action.

(1) General. Except when a case is referred directly to a U.S. attorney, FAA legal
counsel initiates a civil penalty by issuance of a letter advising the alleged violator of the facts
and regulations involved in the incident. The letter contains a statement of the charges and the
statutory or regulatory sections alleged to be violated.

(2) Language. Because the Administrator has no authority to assess a civil penalty over
the assessment authority limits, but only to settle or refer the matter to a U.S. attomey, all civil
penalty letters and other correspondence or documents referring to the FAA's action in such
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cases are phrased to read that the FAA wouldaccept (a specifiedamount) in settlement rather
than impose or assess a civil penalty.

(3) Attachments to letter. An information sheet and a reply form are sent with the civil
penalty letter. In the information sheet, the alleged violator is advised of the alternatives that
may be taken in response to the letter. On the reply form, the alleged violator may elect from the
alternatives. Alternative 1 is to pay the civil penalty. Alternative 2 is to submit information or
material in answer to the charges. Alternative 3 is to request an informal conference with legal
counsel. Alternative 4 is to request that the matter be decided by a U.S. district court.
Alternative 5 is to prove entitlement to waiver of penalty under the aviation safety reporting
program.

c. Alternatives for Responding to Civil Penalty Letter. Following receipt of a civil
penalty letter, an alleged violator may answer the charges to FAA legal counsel, orally or in
writing, to explain, mitigate, or deny the violation, or show extenuating circumstances. An oral
presentation is generally in the form of an informal conference.

d. Settlement.

(1) When the amount suggested in the civil penalty letter, or a lesser amount believed
acceptable on consideration of additional facts is submitted, the alleged violator is informed in
writing that the FAA accepts the offer in full settlement.

(2) Unless otherwise provided in a settlement agreement, the civil penalty settlement
letter acknowledges that the settlement does not constitute an admission or finding of any
violation.

(3) If the alleged violator wants to submit the suggested offer, arrangements may be
made, if necessary, to pay the amount in reasonable installments. The alleged violator signs a
promissory note for the amount of the settlement.

e. Referral to U.S. Attorney.

(1) FAA legal counsel refers civil penalty cases to the appropriate U.S. attomey when
unable to settle them, and the cases should not otherwise be closed. When required for aviation
safety, FAA legal counsel may refer the case directly to a U.S. attorney without seeking
settlement.

(2) In the letter of referral, legal counsel sets out a summary of the facts, an analysis of
the violations involved, a summary of action taken before referral, a statement of the amount that
would be acceptable to the FAA in settlement, and any additional information necessary to give
the U.S. attorney full information about the case. Legal counsel forwards, with the letter, a copy
of the case file, including the violation report and any other available evidence. Legal counsel
prepares and includes a draft of a complaint. In the letter of referral, legal counsel also offers
assistance to the U.S. attorney in the preparation or trial of the action.
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(3) Amount sought in complaint. When a case is referred to a U.S. attomey, it is
necessary for all regulationsbelieved violated to be cited in any complaint. The dollar amount
sought in the complaint neednot be limited to the amount sought in the civil penalty letter.
Followinginitial referral of a civil penalty case to a U.S. attorney, legal counsel conducts
periodic follow-up inquiries to obtain current information on the status of the case and to remind
a U.S. attorney ofour continuing interestin the matter. FAA legal counsel requestscopiesof all
pleadings filed by the parties. In those cases where a U.S. attorney is unable to settle the case,
and files a complaint, legal counsel volunteers assistance in preparation for trial.

(4) In those instances in which a U.S. attorneydeclines to file suit, legal counsel will
usually be given a statement of the reasons. If legal counsel disagrees, legal counsel consults
further with the U.S. attorney's office. If legal counsel ultimately is unable to persuade the U.S.
attorney's office to take action and believes the decision to be erroneous, the matter is referred to
the Assistant ChiefCounsel for Enforcement for discussions with the Department of Justice.

20. Other Enforcement Actions Reviewable by U.S. Courts of Appeals.

a. Authority. In carrying out duties and responsibilities under 49 U.S.C. subtitle VLL the
Administrator has the authority to issue orders other than those prescribed by 49 U.S.C.
§ 44709. See 49 U.S.C. § 40113. These includeorders ofcompliance, cease and desist orders,
and orders ofdenial of FAA certificates (other than airman certificates). These orders may be
judicially enforced under49 U.S.C. § 46106. When appropriate, the Administrator's emergency
authority under 49 U.S.C. § 46105 may be used in issuing suchorders.

b. Procedures. Such orders may be issued by the Chief Counsel, a Deputy Chief Counsel,
an Assistant Chief Counsel, or a Regional Counsel under the procedures set forth in 14 C.F.R
§ 13.20. These procedures provide fornotice to the person subject to theproposed order and
opportunity for a formal hearing before a hearing officer under 14 C.F.R. subpart Dbefore the
issuance of an order, except in emergency cases. In addition, theseprocedures provide for an
appeal oforders issued by a hearing officer tothe Administrator, who, after review, may issue a
final FAA order.

c. Cease and Desist Orders, Orders of Compliance, and Injunctions. Whenever FAA
investigative personnel determine that a regulated person iscontinuing toviolate the statute or
regulations despite advice to come into compliance, they bring thematter to theattention of
program office management and legal counsel toconsider the appropriateness of issuing a cease
and desist order, anorder of compliance, or initiating action in U.S. district court for injunctive
relief. Beforesuchaction is taken, legal counsel coordinates the action with AGC-300.

d. Injunctions.

(1) General. 49U.S.C. § 46106 authorizes the Administrator to bring a civil action in a
U.S. district courtto enforce any provision in 49 U.S.C. subtitle VU, part A or any rule,
regulation, requirement, ororder issued under that law orany term, condition, or limitation of
any certificate or permit issued under the 49U.S.C. subtitle VU, part A, bytheissuance of an

6-32

Case 1:17-cv-00002   Document 1   Filed 01/17/17   Page 97 of 122



01/20/15 2150.3B.Chg8

injunction or otherprocess, restraining theviolator from further violations. 49 U.S.C. § 46107
authorizesany U.S. attorney, on the request of the Administrator, to file such a civil action.

(2) Responsibility of legal counsel. In carryingout the Administrator's enforcement
program, legal counsel has the responsibility for using available legal procedures that maybe
required for aviation safetyandthe public interest. The FAAmayrequestan injunction, for
example, in situations in whichan airman knowingly continues to operate an aircraftwithout the
proper certificate, in violation of the FAA's regulations. In such cases, where FAA legal
enforcement actions have failed to deter violations, legal counsel maymakeappropriate referrals
for initiation of injunction proceedings.

(3) Referral procedures. The Assistant Chief Counsel for Enforcement and Regional
Counsel refer requests for injunctions to the U.S. attorney in the proper judicial district. A
request for a civil penalty ordinarily accompanies a request for an injunction involving the same
conduct. Cases not involving civil penalty proceedings are referred with a statement of the
specific reasons for seeking an injunction. While the U.S. attorneys have been authorized to
accept injunction requests directly from the Regional Counsel, rather than through the
Departmentof Justice, they have not been delegated authorityto obtain injunctions without prior
approval by the Civil Division, Departmentof Justice, when the case does not involve a civil
penalty under 49 U.S.C. § 46301. In such cases, a copy of legal counsel's referral letter to the
U.S. attorney, including a copy of any attachments, is sent to the Assistant Attorney General,
Civil Division, Department of Justice, Washington, D.C. 20530,who will decide whetherto
authorize the U.S. attorney to seek an injunction. FAA legal counsel offers to assist in the
preparationand trial of the case.

e. Seizure of Aircraft.

(1) General. An aircraft may onlybeseized under 49 U.S.C. § 46304 if the aircraft was
involved in the violation for which the civil penalty is incurred. Seizure action, when
appropriate, may be taken regardless of the status of the investigation or legalprocessing of the
violation. Because it is such an extraordinary remedy, seizure ofan aircraft ordinarily occurs
where the violation is particularly egregious, for example, useof the aircraft in a continuing
violation.

(2) Issuance of civil penalty action. An aircraft may be seized aftera civil penalty action
is issued or when the issuance ofsuch an action is contemplated. In the latter case, if immediate
action is essential, it is not necessary that a civil penalty actionbe issued before seizure, because
the writtennoticeofseizure to the registered ownerof the aircraftserves to advise the owner of
theviolations alleged and theassociated liabilities. However, FAAlegal counsel issues a civil
penalty action as soonas practicable. If the aircraft is seizedafter a civil penalty has been
administratively or judicially assessed, another civil penalty action need not be issued.

(3) Coordination. Legal counsel coordinates with AGC-300 beforean orderof seizureis
issued.
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(4) Orderof seizure. An orderof seizuremay be issued by the Administrator, the Chief
Counsel, or a Regional Administrator. Theorder of seizure is directed to theperson ordered to
seize theaircraft. Seizure may be made bya state or federal lawenforcement officer or by an
FAA aviation safety inspector. The order must:

• Include the finding that the aircraft has been involved in one or more violations;
• Properly identify the aircraftby type and registrationnumber;
• Identify the registered owner of the aircraft by name and address; and
• State that the aircraft is subject to a lien because of the violations described.

(5) The order directs the seizing official to seize and place the aircraft in the nearest
available public storage facility within the judicial district in which seizure is made. If the
aircraft is seized after a civil penalty has been administratively or judicially assessed, the order
reflects that a judgment was issued against the owner or person in command for a violation in
which the aircraft was involved. The order must designate the person seizing the aircraft, or other
appropriate person, as its custodian.

(6) Procedure. On receiving an order of seizure, the person directed to seize an aircraft
proceeds as in chapter 6, subparagraphs 20.e. (7)-(16). These procedures are guidance for FAA
personnel in seizing aircraft. They are not intended to be all-inclusiveor applicable to every
situation. In each instance, legal counsel should be consulted for guidance.

(7) Take appropriate steps to locate the aircraft. This is done discreetly so as not to alert
theownerof the impending seizureto avoid movement of the aircraft from thejurisdiction of the
court or to avoid hostile or violent acts by the owner of the aircraft when it is seized.

(8) Take possession of the aircraft as soonas possible and place it in the nearestpublic
storage facility in thejudicial district where it wasseized. The logistics officeprovides advice
and assistance in obtaining public storage.

(9) If the aircraftis known to be in a hangar, arrangements are madefor accessto the
hangar. If it appears that access cannot be gained voluntarily, legal counsel is consulted on
authorization to enter the hangar.

(10) Onceaccess to the aircraft is gained, an inventory ofall equipment, including
avionics, and other property on board, is madeimmediately. Any damage is specifically
documented. If possible, detailed color photographsare taken.

(11) Oncethe aircraft hasbeenseizedandthe aircraft placedin storage, copiesof the
noticeof seizure are placedon the aircrafton or near each door and elsewhereso they are visible
from all sides. Additionally, the aircraft is physically restrainedfrom moving. This may be done
by wrapping a lockedchain in a figure 8 around the propeller, if any, or by lockingthe chain
fromthe airplaneto a tie down. If the airplane is in a singlehangar, the door is padlocked and a
notice ofseizure placed on the hangar door.

(12) Appropriate arrangements are made for preserving the aircraft.
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(13) Immediately after seizing the aircraft, the individual who seized it notifies the
Regional Counsel by telephone.

(14) Appropriate arrangements are made to permit theowneror operator to
dispose of cargo on the aircraft.

(15) When an aircraft is released fromseizure, the owner is asked to inspect the
aircraft and sign a release. Any damage theowner claims occurred during the period of seizure
is documented.

(16) Immediatelyupon release of the aircraft, the Regional Counsel is notified. The
release signed by the owner is mailed to the Regional Counsel by certified mail,
return-receipt requested, or registered mail.

(17) Concurrently with issuing the order ofseizure, or immediately after that, a written
notice of seizure and a copy of 14 C.F.R. § 13.17 are sent by regular mail and either certified
mail, return-receipt requested, or registered mail, to the registered owner of the seized aircraft,
and to each person shown by FAA records to have an interest in the seized aircraft. The notice
states the time, date, and place of seizure; the name and address ofthe custodian of the aircraft;
the reasons for the seizure, including the violations believed or judicially determined to have
been committed; and the amount that may be tendered as a compromise of a civil penalty or
payment ofa civil penaltyadministratively or judiciallyassessed. The amount includes the costs
of seizure, storage, and maintenance. If the aircraft wasseizedafter a civilpenalty had been
assessed, the notice of seizure to the registeredowner reflects the assessment and a copy of the
judgment or order is attached.

f. Judicial Proceedings. Concurrently with issuing theorderof seizure, legal counsel
reports bytelephone to theU.S. attorney for the district inwhich theaircraft is being seized and
after thatsends a written report requesting the initiation of proceedings to enforce a lienagainst
the seized aircraft. A copyof the noticeof seizure is included in the report to the U.S. attorney.
If theaircraft is being seized before the institution of anaction to collect a civil penalty, a draft
libel is also sent to the U.S. attorney.

g. Release of Seized Aircraft.

(1) An order releasing a seized aircraft is issued by theperson who ordered the
aircraft seized, whenever:

• The registered owneror otherviolator paysa civil penalty compromise or
assessment and the costs ofseizure, storage, and maintenance of the aircraft;

• the aircraft is seized under an order ofa federal district court in proceedings in
rem to enforce a lien against the aircraft;

• The U.S. attorney notifies the FAAof a refusal to institute suchproceedings; or
• A bond in the amount and with the sureties prescribed by the FAA and the

districtcourthavingjurisdiction of the action is deposited, conditioned on
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payment of the civil penalty or the compromise amount, and the costsof seizure, storage, and
maintenance of the aircraft.

(2) Copies of the order of release are sent to all those to whom notice of seizure was
given and to the U.S. attorney.

(3) Release is carried out by the FAA employee who seized the aircraft, or who is
responsible for storing it, or another appropriate person.

21. Orders of Compliance, Consent Orders of Compliance, Civil Actions to Require
Compliance as Authorized under the Federal Hazardous Materials Law.

a. Authority. 49 U.S.C. § 5121(a) provides the SecretaryofTransportation, in performing
duties and responsibilities under the federal hazardous materials law, with the general authority
to investigate, make reports, issue subpoenas, conduct hearings, require the production of records
and property, take depositions, and conductresearch, development, demonstration, and training
activities. Besides civil penalties issued under 49 U.S.C. § 5123, actions may include orders of
compliance and consent orders of compliance, which arenecessary to carryout the provisions of
49 U.S.C. § 5101 through 49 U.S.C. § 5127. 49 U.S.C. § 5121(a) contains the authority for
conducting proceedings related to the issuance of most orders; 49 U.S.C. § 5122(a)-(b) provide
the authority for the Secretary to act in an emergency. Under 49 C.F.R § 1.47(j), the
Administrator has been delegated the authorityto carryout the functions vested in the Secretary
by49 U.S.C. §§5121(a), (b), and(c), 5122,5123, and5124 relating to investigations, records,
inspections, penalties, and specific relief, with particular emphasis on the transportation or
shipment of hazardous materials by air, including themanufacture, fabrication, marking,
maintenance, reconditioning, repair or testof containers which are represented, marked, certified,
or sold for use in the bulk transportation ofhazardous materials.

b. Responsibility of Legal Counsel. In carrying out the Administrator's hazardous
materials enforcement program, legal counsel uses all available legal procedures as necessary.
FAAcivil action in the appropriate U.S. district courtfor injunctive reliefor to suspend or
restrict thetransportation of thehazardous material responsible for an imminent hazard, or to
eliminate or ameliorate the hazard is not used often. Such actions may be pursued only where
there is a substantial likelihood that death, serious illness, severe personal injury, or a substantial
endangerment to health, property, or theenvironment may occur before the reasonably
foreseeable completion date of a formal proceeding begun to lessen the risk of thatdeath, illness,
injury,or endangerment.

c. Procedures for Filing a Civil Action. Legal counsel advises AGC-300before
requesting theEnvironmental Enforcement Section, Environmental andNatural Resources
Division of the Department of Justice, or a U.S. attorney to bring a civil action seeking injunctive
reliefor to suspend or restrict the transportation of thehazardous material responsible for the
hazard,or to eliminateor ameliorate the hazard. When requestingthe filing ofa civil action,
FAA legal counsel offers to assistin the preparation and trial of the case.

d. Order of Compliance Involving Other than Imminent Hazard. 49 U.S.C. § 5121(a)
allows the Administrator, after notice and opportunityfor hearing, to issue an order to compel
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complianceif the Administrator finds that a person is violating chapter 51 or a regulation issued
under that chapter. Proceedings for issuance of an order of compliance are described in 14
C.F.R part 13, subpart E. An order ofcompliance contains findings regarding the nature and the
extent of the violation, and directs the remedial action to be taken to achieve compliance. It may
be used alone in circumstanceswhere a person is not in compliance with regulatory
requirements, but civil penalty action would be premature or otherwise inappropriate. It may
also be appropriate with a civil penalty when there is a continuing violation. Orders of
compliance may allow for a period of time within which a person must come into compliance;
however, this does not excuse violations that occur in this interim period. Civil penalty action
may be appropriate for those interim violations.

(1) Delegation. The authority to issue orders under 14 C.F.R. § 13.71 is generally
exercisedby the Chief Counsel; DeputyChief Counselfor Operations; Assistant Chief Counsel
for Enforcement; Assistant Chief Counsel for Europe, Africa, and the Middle East Area Office;
and each Regional Counsel.

(2) Notice and opportunityfor a hearing. Notice must be provided to an individual
before issuanceofan order. The opportunityto reply in writing or request a hearing before a
hearing officer under the provisions of 14C.F.R. part 13, subpart D must be provided to the
individual before an order is issued. In addition, 14 C.F.R § 13.83(a) provides for an appeal to
the Administrator from orders issued by a hearing officer. 14 C.F.R. §§ 13.71 through 13.75,
13.79, and 13.83 through 13.87 prescribe procedures for issuance of the orderof compliance.

(3) Judicial review. A person disclosing a substantial interest in a final administrative
orderissued by theAdministrator may seekjudicial review of thatorderin the appropriate U.S.
district court, under 5 U.S.C § 704 and 28 U.S.C. § 1331.

(4) Consent order of compliance. Under 14 C.F.R. § 13.77, theFAA may issue a
consent order of compliance to dispose of a case thathas been initiated by a notice of proposed
order ofcompliance. Before theissuance ofanorder ofcompliance, the official who issued the
notice and thealleged violator may agree todispose of the case by issuance of a consent order of
compliance. The alleged violator's proposal for a consent order ofcompliance must include: a
proposed order ofcompliance; an admission ofall jurisdictional facts; an express waiver ofthe
right tofurther procedural steps and ofall right tojudicial review, and an incorporation by
reference of the notice and an acknowledgment the notice maybe usedto construe the termsof
theorder of compliance. Incases in which a request fora hearing hasbeen made, the consent
order requires the request fora hearing be withdrawn from the hearing docket and thecase be
dismissed.

(5) Judicial enforcement. 49U.S.C. § 5122 provides for theenforcement of the federal
hazardous material lawandregulations ororders issued under thatstatute. At the request of the
Administrator, the Attorney General may bringa civil action in an appropriate U.S. district court
to enforce49 U.S.C. subtitleJU, chapter 51 or a regulation prescribed or order issued under that
chapter. The U.S. district courts may award any relief that isnecessary or appropriate, including
mandatory or prohibitive injunctive relief, andpunitive damages.
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e. Imminent Hazard.

(1) Authority. The Administrator has delegated authority under49 U.S.C. § 5122,to
bring an action in U.S. district court if he or she has reason to believe that an imminent hazard
exists.

• An imminent hazardexists, "if there is substantial likelihood that death, serious
illness or serious personal injury will result from the transportation by air of the hazardous
material before an orderofcompliance proceeding, or other administrative hearingor other
formal proceeding to abate the risk of the harm, canbe completed." (See 14C.F.R. § 13.25(b)).

• The action may suspendor restrict the transportationof the hazmat responsible for
the hazard, or eliminate or ameliorate the hazard.

(2) Delegation. The Administrator has the delegated authority under 49 U.S.C.
§ 5122(b)(1) to bring the action, or he or she may request the Attorney General to bring the
emergencyaction under 49 U.S.C. § 5122(b)(2). The authority to bring the action or request the
Attorney General to do so is delegated to the Chief Counsel;Deputy Chief Counsel for
Operations; Assistant Chief Counsel for Enforcement; AssistantChief Counsel for the Europe,
Africa and Middle East Area Office; and each Regional Counsel.

(3) Procedures for filinga civil action. The action maybe brought in thejudicial district
in which the person does businessor the imminent hazardexists. The Regional Counsel advises
AGC-300 before requesting the Environmental Enforcement Section,Environmental and Natural
ResourcesDivisionof the Departmentof Justice, or a U.S. attorney to bring a civil action
seeking injunctive reliefor to suspend or restrict the transportation ofthe hazardous material
responsible for thehazard, or to eliminate orameliorate thehazard. In such a case, a copy of
legal counsel's referral letter to theU.S. Attorney, including all attachments, is sentto the
Assistant Attorney General, Civil Division, Department of Justice, Washington, DC 20530, who
will decide whether to authorize the U.S. attorney to seek an injunction or proceed against the
imminent hazard. The Regional Counsel offers to assist in the preparation and trial of the case.
NoFAA person initiates an action in a U.S. district court without the express approval of the
ChiefCounsel, coordinated through AGC-300, andafterregional coordination withthe U.S.
attorney's officeor U.S. Attorney General'soffice, as appropriate.

22. Criminal Penalties for Hazardous Materials Violations.

a. Handling of Criminal Cases. In reviewing anEIR, FAA legal counsel may determine
there is evidenceof a criminal violation. In such a case, legal counsel refers the investigative
file, including all available evidence, to theFAA'sOffice of Internal Security andInvestigations,
AIN-1, which will contact theDOT OIG. Security and theOIGwill determine whether thecase
should be referred to theDepartment of Justice with a recommendation for criminal prosecution.
TheDepartment of Justice, through its Environmental Crimes Section andU.S. attorneys, has
responsibility forprosecution of all criminal violations involving the transportation of hazardous
materials. FAAlegal counsel mayassistthe Department of Justice in handlingthe cases.
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b. Parallel Civil Case. Sometimes an investigativefile may contain evidence of regulatory
violations that warrant FAA legal enforcement action (for example, civil penalty, certificate
action,order of compliance), as well as evidenceofa criminal violation. When FAA legal
counsel determines that issuing an order of complianceor other remedial action is required for
aviation safety, such action is coordinated with ALN-1, OIG, and the Department of Justice.
However, remedial action ordinarily is not delayed because of the criminal prosecution. FAA
civil penalty actions may be delayed, when requested by the Department of Justice, but FAA
legal counsel requests that the U.S. attorney expedite the handling of the criminal case.

23. Certificate Actions in Response to a Security Threat 49 U.S.C. § 46111 requires the
FAA to issue an order amending, modifying, suspending, or revoking any FAA-issued certificate
if the Administrator is notified by the Under Secretary of Border and Transportation Security of
the DepartmentofHomeland Security (DHS) that the certificate holder poses, or is suspected of
posing, a risk ofair piracy or terrorism or a threat to airline or passenger safety. ALN-1 will be
notified upon receipt ofa requestby the UnderSecretary of Borderand Transportation Security
to issue an order amending, modifying, suspending,or revoking a certificate issued by the FAA.
A citizen who receives such an order may appeal from the order to a panel of the Transportation
Security Oversight Board following a hearingbeforea DHS administrative lawjudge.

24. Oral or Written Emergency Orders in Alcohol and Drug Cases. If necessary to protect
the safety of the traveling publicand in furtherance of the public interest, the Administrator, the
ChiefCounsel, the Deputy ChiefCounsel, the Assistant ChiefCounsel for Enforcement, and
each Regional Counsel may issue an emergency order, either orally or in writing, to prohibit an
aircarrier from operating a particular flight with a particular crewmember or crewmembers or to
suspend anairman certificate to ensure the safety of flight of civil aircraft in aircommerce. The
Regional Counsel advises theRegional Administrator where practicable. Any orderis in
writing, if time permits. The inspector may communicate orally the contents ofa written order to
thecrewmember, the air carrier, or both. FAA legal counsel may issuean orderorally, which is
communicated bytheinspector, if necessary toprevent operations detrimental to aviation safety,
but the orderis reduced to writing as soonas possible. Each oral or written order states the
grounds for issuing the order, and notifies the respondents ofany right ofappeal. Any order,
whether written or oral, is served on the crewmember, the air carrier, or both, named in the order
at the earliest possible time.

25. Timeliness Goals. Fortheprocessing of legal enforcement actions, FAAlegal counsel's
goal isto initiate a legal enforcement action on average within 60 days ofreceipt ofthe ELR. If
an alleged violator requests aninformal conference in response to a proposed enforcement
action, legal counsel's goal is tohold that informal conference on average within 60 days of
receipt ofthe request and to issue either a final notice ofproposed civil penalty ororder on
average within 60 days ofthe date ofthe informal conference. Ifan alleged violator submits
additional information in response toa proposed enforcement action, legal counsel's goal is to
consider that information and issue either a final notice of proposed civil penalty or order on
average within 120 days of the date the legal enforcement action is initiated. If analleged
violator fails to respond to a proposed enforcement action, legal counsel expects to issue a final
notice of proposed civil penalty ororder on average within 60days of thedate thelegal
enforcement action is initiated.
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26. Procedures for Bankrupt Respondents.

a. Purpose. Thisparagraph discusses theprocedures forhandling of bankruptcy matters by
FAA legal counsel.

b. General. The filing ofa petition under chapters 7 (Liquidation) and 11 (Reorganization),
12 (Farmers with Regular Annual Income), and 13 (Individuals with Regular Incomes) of the
Bankruptcy Code sets in motion a system that is designed to resolve the financial affairs of the
debtor. The purpose of the bankruptcypetition is to establish for a U.S. bankruptcy court,
creditors, and trustee that the debtor is qualified to be a debtor under the particular Bankruptcy
Code chapter proceeding commenced and that the proceeding has been filed in the district with
proper venue. The jurisdiction of the U.S. bankruptcy courts is very broad and applies to FAA
legal enforcementactions seeking paymentof civil penalties.

c. Automatic Stay. Once a bankruptcyproceedingis commenced through the filing of a
petition, under 11 U.S.C. § 362(a), all creditor activity to collect debts, obtainjudgments, or
obtain property ofa debtor to satisfy a debt is stopped. Under 11 U.S.C. § 362(b) (4), however,
the filing of the petition does not operate as a stay of"... an action or proceeding by a
governmental unit... to enforce suchgovernmental unit's policeor regulatory power." The
purpose of the automatic stay, which is designed to stabilize the statusof the debtor's assets, is to
facilitate the orderly administration of the debtor's estate. Thus, legal counsel can proceedwith
the processing of a civil penalty to enforce safety regulations as longas legal counsel clearly
informs the debtor that such action is not a demand for payment. FAA actions concerning the
debtor's certificatestatus or other complianceor safety-relatedactions on the part of the debtor
are excepted from the automatic stay. All civil penalty actions that arisefrom conduct occurring
before the filing ofthe bankruptcy petition are covered by the automatic stay and mustbe
included in the FAA's proof of claim.

d. Pre-Petition Claims. Pre-petition bankruptcy claims are claims arisingon or beforethe
date the alleged violator files a petition inbankruptcy. Thus, pre-petition claims include all
violations (whether or notthe civil penalty action document hasbeen issued) thatoccurred onor
before thedate the petition inbankruptcy was filed. Forexample, if an aircarrier filed a petition
inbankruptcy onApril 5, 2004, pre-petition claims would include any violations that occurred on
or before April 5,2004.

(1) The FAA files a single proofofclaim specifying all pre-petition claims, which can be
amended, with theappropriate bankruptcy court. The Regional Counsel in the region holding the
certificate of the debtor is responsible for preparing and filing theproofof claim. If thedebtor is
a certificated pilot or noncertificated individual, the region inwhich heor sheresides is
responsible for preparing and filing the proofof claim. Ifthedebtor is a noncertificated business
entity, theregion in which itsprincipal place of business is located is responsible for preparing
and filing the proofof claim.

(2) The Regional Counsel'soffice responsible for filingthe proofof claimdetermines
whatcivilpenalty actions, initiated and uninitiated, exist to ensurethe proofof claimthat is filed
represents alloutstanding claims of theFAA. The responsible Regional Counsel notifies all
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Regional Counsel that a particular bankruptcy petition has been filed. Some cases maybe in the
investigative stage and, therefore, have not yet reached legal counsel but are documented in the
EIS. Regional Counsel, other thanthe Regional Counsel responsible for filing the proofof
claim, notify the responsible Regional Counsel if they haveanycivil penalty actions or anyother
claims pending against the debtor. Before filing theproofof claim with the appropriate
bankruptcy court, the responsible Regional Counsel requests the DepartmentofJustice (DOJ)
Commercial Litigation Section attorneyor the assignedU.S. attorney to review the proof of
claim. Once the review has been coordinated, and unless otherwise instructed by DOJ, the
responsible Regional Counsel files the proof of claim and forwards a copy to AGC-300.

(3) The Regional Counsel responsible for preparing and filing the proofofclaim
provides AGC-300 with the following information:

was filed;

has been filed;

•

•

•

Name of the bankruptcy petitioner;
The date the bankruptcy petition was filed and the bankruptcy court in which it

Bar date set by the bankruptcy court for filing the proofof claim;
Copy of the notificationgiven to all Regional Counsel that a bankruptcy petition

• Name of the legal counsel handling the matter;
• Amount of the claim;
• A copy of the proofofclaim that was filed;
• A contact point for the bankruptcy matter.

(4) Allopencivil penalty actions, initiated and uninitiated, wherethe violations occurred
before filing the bankruptcy petition, areconsolidated intoa single proofof claim, which
contains the total amount owed under the FAA's claim. The bankruptcy court sets the date for
filing theproofof claim. Generally, thebardate forgovernmental entities is 180 days afterthe
bankruptcy petition is filed. See 11 U.S.C. § 502(b) (9). However, DOJcounsel may want the
FAA to file itsproofof claim bythegeneral bardate for strategic purposes or to ensure the
bankruptcy process proceeds rapidly. Regional Counsel follows DOJ's lead in such cases. The
bankruptcy court ordinarily provides a specific proofof claim form fora particular bankruptcy
caseand DOJordinarily forwards the appropriate form to the FAA. However, the forms are
always available through the bankruptcy court.

(5) Theproofof claim may beamended if all necessary information is not readily
available at the time the proofof claimis filed. For initiated cases,civil penalty action
documents (that is, civil penalty letters and notices of proposed civil penalty) are filed as
attachments to theproofof claim. If legal counsel cannot initiate a civil penalty casebefore the
bar dateset by the bankruptcy court, Regional Counsel prepares documentation for eachsuch
case that includes the ELR number, case type (for example, flight standards, drug abatement,
hazmat), a short summary of the facts, the regulations violated, andthe recommended amount of
civil penalty, which is filed asanattachment to the proofof claim. As soon as possible after the
proof of claim is filed, theRegional Counsel issues civil penalty action documents for the
previously uninitiated cases. It may be necessary to amend the proofof claim to include these
civil penalty action documents.
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(6) Setoff rights are preserved in proofsofclaims by attaching the following paragraph
to the proofofclaim:

This claim reflects the known liability of the debtor to this agency of the United
States. The United States reserves the right to amend this claim to assert
subsequentlydiscovered liabilities. This agencyholds subject to setoff against this
claim a debt owed to the debtor in the amount of$ . The identification of any
sums held subject to setoff is without prejudice to any other right under 11 U.S.C.
§ 553 to setoff against this claim, debts owed to debtors by this or any other federal
agency.

(7) The Judicial Conference of the United States adopted a privacy policy designed to
protectindividuals. In accordance with that policy, amendments were made to the Federal Rules
ofBankruptcyProcedure and official forms, effective December 1,2003. The new privacy
amendments concern the use of the debtor's social security number on documents. If the
debtor's social security number is used on a proof of claim, an "X" is used in place of the first
five numbers and only the last four digits are used.

e. Post-Petition Administrative Claims. Post-petition bankruptcy claims concern
violations that occur after the bankruptcy petition was filed, but before the bar date for filing
administrative claims. Such claims ordinarilyqualify as administrativeclaims, and
administrative claims generally are paid in full. Post-petition claims are sometimes filedon a
specific form provided by the bankruptcy court. However, Regional Counsel consults the
Department of Justice's Civil Division Commercial Litigation Corporate Financial Unitor the
local U.S. attorney's office handlingthe caseon how such claimsshould be filed. Civil penalty
actions may be pursuedthroughout the periodthe debtor is in bankruptcy. To the extent a
post-petition claim has not been fully recovered, legal counsel can file an administrative claim.

f. The Role of the Enforcement Division, AGC-300. AGC-300 is the central
clearinghouse for bankruptcy matters andmaintains a point of contact in eachRegional Counsel
Office. Often, DOJ contacts AGC-300and needs an immediate response regarding a particular
bankruptcy case. As a result, it is critical fortheresponsible Regional Counsel to send copies of
all proofs of claim to AGC-300 foritscentral file. Once a bankruptcy petition is filed with a
bankruptcy court, a DOJ attorney often contacts AGC-300 and provides information about the
bankruptcy. Such information includes thedatethe respondent declared bankruptcy, any
affiliates of the debtor that are included in the bankruptcy, the bankruptcy court handling the
bankruptcy, and thebardate. Sometimes a U.S. attorney will contact a Regional Counsel. All
air carrier bankruptcies arecoordinated with DOJ or theU.S. attorney's office handling the case.
FAA legal counsel may receive a bankruptcy notice about an aircarrier before any contact with
DOJ. In such cases, the attorney receivingthe notice should contact AGC-300 and DOJ
immediately.

g. Bankruptcy Impact on Active Civil Penalty Cases. Active enforcement cases are
affected as soonas a debtorfilesa bankruptcy petition. If a civil penalty letteror noticeof
proposed civil penalty hasnot been issued, legal counsel issues the letter or notice before thebar
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date, if possible. However, legal counsel includesthe following language in all civil penalty
action documents where the violations occurred before the date the bankruptcy petition was
filed:

Since you have filed a chapter 11 bankruptcy petition, this is not a demand for payment
to the extent prohibited by the Bankruptcy Code.

After the civil penalty action document has been issued, if further action is pursued, legal
counsel continues to advise the debtor that a debt is not owed until the bankruptcy court resolves
the matter.

h. Settlement of Pre-Petition Claims. Because the FAA is an unsecured creditor, it is paid
only after securedcreditors. Any remaining assetsare split amongthe other unsecured creditors.
It is important for FAA to resolve its bankruptcy claims. The amount paid on a specific claim is
lesssignificant than the finding of violation, which becomes partof the debtor's violation
history. FAAdoesnot ordinarily usecompromise orders to resolve bankruptcy claimsbecause
there is no finding ofviolation. All settlementsare coordinatedwith DOJ counsel or the
assistant U.S. attorney assigned to the case.

i. Setoff Funds Owing to Debtors. No funds owed to a debtor should be released to a
debtor aftera bankruptcy petition is filed without obtaining approval from DOJ. FAA claims can
be satisfied with funds due the debtor by other governmentagencies.

j. Bankruptcy Petitions Filed by Foreign Persons. If a foreign person commits a
violation of the FAA's regulations or the DOThazmat regulations beforefilinga bankruptcy
petition inthe bankruptcy court located inthe foreign person's country, the Regional Counsel in
theregion in which theviolation occurred is responsible forobtaining the proofof claim and
preparing and filing the proofofclaim with the foreign country's bankruptcy court. Regional
Counsel follows the coordination procedures discussed above on preparing and filing
proofofclaim inU.S. bankruptcy courts. The DOJ's Office of Foreign Litigation advises,
however, thatpursuit of such action may be fruitless because foreign bankruptcy courts often do
not extend extraterritorial recognition to confiscatory claims.

k. Debtor's Emergence from Bankruptcy. When a debtor emerges from bankruptcy,
Regional Counsel consult the Regional Counsel responsible for filing the proof of claim or
AGC-300 before proceeding with a civil penalty case. In some situations, a debtor may have
paid the amount setby the bankruptcy court for the claim or participated ina settlement
agreement with the FAA for the claims. Ifa violation isnot a pre- orpost-petition claim, the
attomey mayproceedas usual with the case.

27. Consent Orders. A program officeand legal counsel mayagree to resolvecertain legal
enforcement actions with a consent order. A consent order ordinarily includes an agreement that
thealleged violator will take corrective and remedial action asa condition for thesuspension or
forgiveness of a portion of thesanction or, in some cases, a modification of the proposed
sanction. A consent order,for example, may be an appropriate means for resolving several
pending enforcement actions thatdemonstrate similar, systemic deficiencies in an aircarrier's
practices and procedures. In such a case, the carrier, with theagency's approval, might agree to
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take prompt corrective action to cure the systemic deficienciesby making improvements to or
updatingprocedures regarding its operationsand maintenance practices. This agreement would
be set forth in the consentorder. A consent ordermay or maynot contain findings ofviolation.
A carrier's failure to fulfill the agreement within the terms set forth in the consent order
ordinarily would result in imposition of the entire sanction amount.

28. Documenting Changes in Proposed Sanctions. Reductions in a proposed sanction occur
for various reasons, for example, because an alleged violator demonstrates an inability to pay, for
settlementpurposes, when mitigatingcircumstances are presented, and when allegations are
dropped. Legal counsel document in the case file any changes in a proposed sanction and the
reasons that justify the change.

29. Application of Servicemembers Civil Relief Act. The Servicemembers Civil Relief Act
(50 U.S.C. App. 501 et seq.) applies to FAA administrative proceedings before the NTSB and
the DOT ALIs and the FAA Decisionmaker. Among other relief, this statute tolls any limitation
period for the bringing of any action or proceedingin a court or before any board, bureau,
commission, department, or other agency of the U.S. by or against a service member. See 50
U.S.C. App. 526. FAA legal counsel determinesthe applicability of the ServicemembersCivil
Relief Act in any legal enforcement action brought against a service member.

30. Waiver of Mandatory 49 U.S.C. § 44710 and 49 U.S.C. § 44726 Certificate Revocations
or 49 U.S.C. 44703(0 and 49 U.S.C. 44726(a) Certificate Denials

a. Authority.

(1) 49 U.S.C. § 44703(f) allowsthe FAAto reissuea certificate to an individual whose
certificatehas been revoked under 49 U.S.C. § 44710(b) for a drug-related offense, when the
Administratordecides that issuing the certificatewill facilitate law enforcement efforts. Issuance
of a certificate is also permitted when the individual has been acquitted of the charges on which a
priorrevocation wasbasedor when the conviction on which it was basedhas been reversed. 49
U.S.C. § 44710(f), allowsthe Administrator to waivethe requirement to revoke an individual's
certificate under 49 U.S.C. § 44710(b), if a law enforcement official of the U.S. or a state
government so requests, andtheAdministrator decides thatthewaiver will facilitate law
enforcement efforts.

(2) 49 U.S.C. § 44726(a)(2) allows the FAAto issuea certificate to a personconvicted
ofa counterfeitparts crime or whose certificatehas been revoked under 49 U.S.C.
§ 44726(b) or that is subject to a controlling or ownership interest of an individual convicted of a
counterfeit partscrime or whose certificate has been revoked under 49U.S.C. § 44726(b) if the
issuance of the certificate will facilitate law enforcement efforts. 49 U.S.C. § 44726(f) allows
the Administrator to waive the requirement to revoke a certificate under 49 U.S.C. § 44726(b) if
a law enforcement official of the U.S. government requests a waiver and the waiver will
facilitate law enforcement efforts.
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b. Processinga Request for a Waiver of Revocation or Denial. When a programoffice
or Regional Counsel's office receives a request for a waiver of revocation or denial from a law
enforcement official, it follows theprocedures in chapter 6, subparagraphs 30.b. (l)-(7).

(1) The programoffice or Regional Counsel's office forwards the requestto AGC-300.

(2) AGC-300 reviews the request for legal sufficiency. If AGC-300 determines the
request is not legally sufficient (for example, the request was submitted by a local law
enforcement official), then AGC-300 advises the requester that the statutory requirements for
processing a waiver request have not been met and closes the matter. If AGC-300 determines
the request is legally sufficient, then it transfers the request for waiver to the National Security
Coordinator Staff, ASH-60. ASH-60 contacts the headquarters office of the federal or state
agency for whom the requesting official works. ASH-60 asks the headquarters office of the
requester's agency to confirm, in writing, that it supports the request for waiver, and obtains
further supporting information, if any, from the agency. If the headquarters office of the
requestingagency does not support the request for waiver, ASH-60 asks the agency to withdraw
it in writing.

(3) If the headquarters office of the requester's agency withdraws the request, ASH-60
returns the request to AGC-300, which advises the requester that the waiver request is denied
because the law enforcement agency has withdrawn its request.

(4) Ifthe headquarters office of the requester's agency supports the request, ASH-60
forwards the request for waiver, with all supporting information, to AVS. ASH-60 may also
forward an advisory opinion for AVS and the Administratoron whether granting the waiver
request wouldfacilitate law enforcement effortsand a recommendation on whetherthe waiver
request should be granted.

(5) AVS evaluates the request and the supportinginformation. AVS may include an
advisoryopinion to the Administrator regardingwhether it believes the certificate should be
reissued or the revocation waived based on the information provided by the requesting agency.
AVSforwards the waiver request and its advisoryopinion, if any, to AGC-300.

(6) AGC-300 transmitsthe waiver request and all accompanying documentation to
AGC-1. AGC-300 includes two draft letters from the Administrator to the requesting law
enforcement official; one letter providesthat the waiveris grantedand the other providesthat the
request is denied. AGC-1 forwards the waiver request andall accompanying documentation to
the Administrator.

(7) The Administrator returns the documentation to AGC-1. AGC-300 advises the office
that submitted the request initially so that appropriateaction is taken to effectuate the
Administrator's decision.
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31. Procedures for Recovering Certificates and Related Enforcement Action.

a. Issuance ofa Demand Letter. If a person doesnot surrendera suspendedor revoked
certificate, authorization, or other approval within 15 days of the date an emergency order is issued
or within 30 daysof the date a nonemergency order is issued, legal counsel issues a letter to the
certificateholder demanding the immediatesurrender of the suspended or revoked certificate,
authorization, or other approval. In the demand letter, legal counsel advises the holder that failure
to do so will result in civil penalty action for failure to surrender.

b. Civil Penalty Action for Failure to Surrender. If the holder of a certificate,
authorization, or other approval fails to surrender a suspended or revoked certificate, authorization,
or other approval within 15 days of the date of a demand letter is issued, legal counsel ordinarily
initiates a civil penalty action against the holder for failing to surrender. Legal counsel opens a
separate EIR for the civil penalty action and makes appropriate entries in the EIS. The holder is
subject to a civil penalty for each day the holder failed to surrender the certificate, authorization, or
other approval. If the holder was acting as a pilot, mechanic, flight engineer, or repairman when
he or she committed the violations that resulted in the suspension or revocation, then the civil
penalty action for failing to surrender would be within the jurisdiction of the NTSB. A civil
penaltyaction against any other holder for failing to surrenderwould be within the jurisdiction of
the DOT ALJs and the FAA Decisionmaker. In addition, in appropriate circumstances, revocation
of certificates may be taken. An alternative to taking administrative civil penalty action is for a
U.S. attorney to seek injunctive relief.

c. Continued Failure to Surrender. If the holder fails to surrender a certificate,
authorization, or other approval after the FAA has taken civil penalty action under chapter 6,
subparagraph 31.b., then FAA legal counsel refers the failure to surrenderto the appropriate U.S.
attorney's officeand requests judicialenforcement of the FAA orderof suspension or revocation
and injunctive relief, if appropriate.

32. Procedures for the Collection of Administratively Assessed Civil Penalties.

a. Applicability. This guidance applies only to the collection of civil penaltiesthe FAA
administratively assesses. The collection ofjudgments rendered for the FAA in federal district
courts isgoverned by theUnited States Attorneys Manual andother Department of Justice
policies.

b. Procedures for Cases where Hearing is Not Requested.

(1) An order assessing civil penalty and a final order of assessment (that is, after the time
periods for appealing haveexpired) are legally collectible debts. FAApersonnel immediately
take steps to collect the assessed amounts oncean order assessing civil penalty has beenissued
or the period for appealing an orderof assessment has expired. To expedite the collection of
civil penalties, theseorderscontain language that satisfies the requirements of an initial demand
letter under 49 C.F.R. part 89. An initial demand letter must inform the debtor of: the amount
of, and the basis for, the indebtednessand whatever rights the debtor may have to seek review
within the agency; the applicable standards for assessing interest, penalties, and administrative
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costs; the date by which paymentis to be made, which normally should be not more than 30 days
from the date the initial demand letter was mailedor hand-delivered; the possibility of referral of
the debt to commercial credit bureaus and consumer reportingagencies; the possibility the debt
will be forwardedto a collection agency, the General Accountability Office, the Departmentof
Justice, or private counsel contracting with the Department of Justice for collection; and that
domestic and overseas payments in excess often thousand dollars or more must be made by wire
transfer through the Federal Reserve communications (Fedwire), to the account of the U.S.
Treasury in accordance with the instructions in the demand letter. Legal counsel exercises care
to ensure that orders imposing civil penalties, which are initial demand letters, are mailed or
hand-delivered on the same day that they are dated.

(2) In the order assessing civil penalty or order of assessment, legal counsel advises the
violator to send payment of the civil penalty to the accountingoffice servicing headquarters or
the region where the order originated.

(3) The order assessing civil penaltyor the order ofassessment includes the appropriate
interestrate (the publishedTreasuryCurrentValueofFundsRate, or CVF rate) in effecton the
date the order is issued. The CVF rate can be obtained by accessing the website of the
Department of Treasury Financial Management Service at www.ftns.treas.gov. The orderalso
includes the amount of the accounting office's administrative charge. 49 C.F.R. part 89 allows
interest, collection charges, or late penalty charges to be waivedif certain findings are made (See
49 C.F.R § 89.23(e)).

c. Procedures for Cases where Hearing is Requested.

(1) If either an NTSB or DOT ALJ orders a respondent to paya civil penalty, thenlegal
counsel issues to the respondent the initial letterdemanding payment after the time periodfor
filing a notice of appeal of theALJ'sdecision hasexpired. If the ALJ'sdecision is appealed to
the full Board or the FAA Decisionmaker and a decision ordering payment of a civil penalty is
issued in favor of the FAA, then legal counsel issues to the respondent the initial demand letter
demanding payment after the60-day period for seeking judicial review has expired.

(2) The letter demanding payment of the civil penalty must contain language that
satisfies the requirements of an initial demand letter under 49 C.F.R. part89. Theletter must
informthe debtor of: the amount of, and the basis for, the indebtednessand whatever rights the
debtor may have toseek review within theagency; the applicable standards forassessing
interest, penalties, and administrative costs; the date by which payment is tobe made, which
normally should benotmore than 30days from thedate theinitial demand letter was mailed or
hand-delivered; the possibility of referral of thedebtto commercial creditbureaus andconsumer
reporting agencies; thepossibility thedebt will be forwarded to a collection agency, the
Government Accountability Office, the Department of Justice, or privatecounsel contracting
with the Department of Justice for collection; andthatdomestic and overseas payments in excess
often thousand dollars or more must be made by wire transfer through the Federal Reserve
communications (Fedwire), to theaccount of the U.S. Treasury in accordance with the
instructionsin the demand letter. Legal counsel exercisescare to ensure that the demand letter is
mailed or hand-delivered on the same day that it is dated.
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(3) In the letter, legal counsel advises the debtorto which accountingoffice the debtor
must send payment of the civil penalty.

(4) The letter includes the appropriate interestrate (the publishedTreasury Current
Value of Funds Rate, or CVF" rate) in effect on the date the ALJ's, full Board's, or FAA
Decisionmaker's order became effective. The CVF rate can be obtained by accessing the
websiteof the Department ofTreasury Financial Management Service at www.fms.treas.gov.
The letter also includes the amount of the accounting office's administrative charge. 49 C.F.R
part 89 allows interest, collection charges, or latepenalty charges to be waivedif certain findings
are made (See 49 C.F.R. § 89.23(e)).

d. Opening an Account Receivable.

(1) Legal counsel immediately sendsa copyof the order to the accounting office
servicing theirofficeso it canopen an account receivable. The Officeof Accounting through an
automatedsystem sends to the debtor the second and third demand letters required by 49 C.F.R
part 89. Through this system, the Office of Accountingnotifies the debtor of the administrative
charges as well as any penalties added to the debt because of delinquency.

(2) When legal counsel issues an order ofassessment,he or she tracks the time frame the
respondent has to request a hearing. Oncea respondent's appeal rights have beenexhausted,
legal counsel immediately sendsa copyof the orderto the accounting office servicing their
office so it can open an account receivable. The accounting office handles the order of
assessment the same way it handles an order assessing civil penalty for purposes ofdebt
collection. The date interest begins to run is the date the respondent's right to request a hearing
expires or, if the case is appealed, once a decision is final. However, if the civil penalty is paid
within 30 days from the date the respondent's right to request a hearing expires or a decision on
appeal is final, no interest is assessed.

(3) If the debtor's social security number or other taxpayer identification number is
available, legal counsel provides it to the accounting office in case it becomes necessary to refer
a delinquentdebt to a credit reportingor collectionagency or the Department ofTreasury
Financial Management Services for cross-servicing. For certificated airmen, this information
may be contained in the Comprehensive Airman Information System.

e. Compromise Orders. Legal counsel issues compromise orders under 14 C.F.R
§ 13.16(1) only after receipt of paymentor on receiptofa signed promissory note providing for
installmentpayments. If legal counsel receivespayment,he or she sends the payment and the
compromise order to the accounting office immediately so it can open and close an account
receivable. If the debtor executes a promissory note, legal counsel sends the note and compromise
order to the accounting office immediately so it can open an account receivable. The accounting
office tracks proper payment of the note and sends out any delinquency notices. Legal counsel
does not delay issuance of a compromise order until all payments are received. If an installment
payment plan is agreed upon, it is reflected in a promissory note, and a compromise order is issued
immediately. Legal counsel sends the compromise order with the payment or promissory note so
the accounting office will have a case number to use when opening the account receivable.
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f. Installment Payments. Sometimes, the respondent may agree to pay a civil penalty, and
negotiatean installmentpayment schedule with the attorneyhandling the case. In that instance,
theinstallment payment schedule must be memorialized in a promissory note. Theorderassessing
civil penalty, compromise order, or the orderof assessment is issued immediately and sent with the
promissory note that outlines the installment agreement to the accounting office. The accounting
office uses the information in the promissory note to open an account receivable and notifies the
debtor if the debtor becomes delinquent during the repaymentperiod. Legal counsel does not
delay issuing an order assessing civil penalty, a compromiseorder, or an order of assessment until
paymentsare received;payments are to be sent to the accountingoffice that services the legal
office that issued the order.

g. Handling of Debt after an Account Receivable is Opened. After the accounting office
has opened an account receivable, it handles all further administrative collection efforts on the
debt. Accounting personnel forward any telephonic or written inquiries they receive
questioning either the amount or validity ofan order to FAA legal counsel who issued the order.
FAA legal counsel may compromise a debt under 31 U.S.C. § 3711(a)(2), if warranted. If a claim
is compromised under 31 U.S.C. § 3711(a)(2), legal counsel notifies the accounting office and
directs the debtor to send payment to the accounting office.

h. Actions to Collect Debts. Federal debt collection law requires all agencies to take
aggressive collection action. This includes: usingdebt collection centers and collection agencies;
reporting to creditbureaus; tax refund offset; federal salary offset; litigation; and if all else fails,
reporting to the IRS, as income to the debtor, theamount of any civil penalty the agency writes off
as a bad debt. FAA accounting offices may transfer to the DepartmentofTreasury Financial
Management Service any debt for collection. Any debt that has beendelinquent for 180daysor
more must be transferred to the FMS, unless it is a debt that is in litigation or foreclosure, will be
disposed of under an approved asset saleprogram, has been referred to a private collection
contractor fora period of time acceptable to theSecretary of theTreasury, is at a debt collection
center for a period of time acceptable to theSecretary, will be collected under internal offset
procedures within three years after thedebt first became delinquent, or is exempt from this
requirement based ona determination by the Secretary that exemption for a certain class of debt is
in thebest interest of the United States. The accounting officenotifies the Assistant Chief Counsel
for Enforcement orRegional Counsel when a debt has been collected orof any other final action it
takes in collecting the debt or closing the account.

i. Referrals to the Department of Justice. Anaccounting officemay requestthe
AssistantChief Counsel for Enforcementor a Regional Counsel that issued an order assessing
civil penalty or anorder of assessment to refer a debt tothe Department of Justice for litigation.
Legal counsel must not refer a debt less than $2,500, exclusive of interest, penalties, and
administrative costs, unless litigation to collecta smalleramount is importantto ensure
compliance with theFAA policies or programs; thedebt is referred solely forthe purpose of
securing ajudgment against the debtor, which will be filed as a lienagainst the debtor's property
under28 U.S.C. § 3201 and retumedto the FAAfor enforcement; or the debtor has the clear
ability topay the debt and the Government effectively can enforce payment, with due regard for
the exemptions available to the debtor under stateand federal law and thejudicial remedies

6-49

Case 1:17-cv-00002   Document 1   Filed 01/17/17   Page 114 of 122



01/20/15 2150.3B, Chg 8

available to theGovernment. Legal counsel consults theFinancial Litigation Staffof the
Executive Office for theUnited States Attorneys inthe Department of Justice before referring
debts less than $2,500. To refer matters to theJustice Department, theFAA must fill outand
senda Claims Collection Litigation Report anda signedCertificate of Indebtedness.

j. Payments received by Legal Counsel. If debtors send checks to legal counsel's office
rather thanthe accounting office, legal counsel sendsthe checks to the accounting office
immediately. TheAssistant ChiefCounsel for Enforcement andeach Regional Counsel appoints
one individual to be the principal contact responsible for collecting any checks sent to the legal
office and for transmittingthose checks to the appropriateaccounting office.

33. Violations of Foreign Regulations by U.S. Citizens or Companies. Legal counsel for the
region with geographical responsibility for the country filing the complaint processes a legal
enforcementcase for a violation ofa foreign regulation by a U.S. citizen or company. After the
completionof the case, legal counsel advises the foreign aviation authority through the
Department of State of the action taken, except in the case of Canada, the contact is made
directly with Transport Canada. If the program office does not refer the case to the legal office
for handling, the program office advises the foreignaviation authority.

34. Violations of FAA Regulations by Foreign Persons.

a. General. Legal counsel for the region with geographic responsibilityfor the
investigation processes a case againsta foreign person who violates the FederalAviation
Regulations. Legal counsel takes legal enforcement action against an airman who commits a
violationwhile exercising the privileges of his or her FAA airman certificate, a foreign
individual who commits a passengerviolation,or a foreign air carrier operating under 14 C.F.R.
part 129. All otherviolations committed by foreign persons, except Canadian persons, are
referred to the appropriate foreign aviation authority through the Department of State. Violations
committed by Canadian persons, for whom legal enforcement action is not taken, are referred
directly to Transport Canada.

b. Preparation of Referral to Foreign Authority. To refer a case to another foreign
aviation authority, FAAlegalcounsel prepares a letterthat includes a brief factual summary of
the violation, a statementof the regulations violated, and a requestthat Transport Canadaor
otherforeign aviation authority advise the FAAof any action that it takes regarding the matter.
FAA legal counsel sends a copyof the EIR withthe referral letter.

c. Notification of Legal Enforcement Action Taken. FAA legal counsel advises
Transport Canada directly or otherforeign aviation authority through the U.S. Foreign Service
Post, if appropriate, of the final action taken in a legal enforcement caseagainst a foreign person
for violating the Federal Aviation Regulations.
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3. Compliance and Enforcement Philosophy.

a. Voluntary Compliance. Civil aviation safety depends on voluntary adherence to legal
requirements. Therefore, the FAA administers programs to promote a clear awareness and
understanding of the governing statute and regulations.

b. Education. FAA investigative personnel should take advantage of opportunities during
their surveillance and inspection activities to strengthen a regulated person's understanding of
the statutory and regulatory requirements. The FAA also promotes education through public
awareness programs and other special aviation educational efforts.

c. Surveillance and Detection. An important element of an effective compliance and
enforcement program is the prompt discovery of noncompliance. Although the agency has
programs to encourage self-disclosure, surveillance remains the primary method of detecting
violations. Consistent with its statutory mandate, the FAA maintains a high level of surveillance
of air carrier operations and manufacturing facilities,

d. Notifying Persons of Potential Violations. In any situation where FAA enforcement
personnel identify a potential violation, they take appropriate steps immediately to notify a
responsible person who can take appropriate action to prevent it. For example, FAA
investigative personnel may counsel a regulated party and ensure that it takes immediate action
to prevent a violation from happening, or ground aircraft under 49 U.S.C. § 44713(c) when air
carrier aircraft are not in condition for safe operation. Any FAA employee who receives
information about a crewniember's operation of an aircraft in violation of the FAA's alcohol and
drug regulations must immediately contact and pass on that information to a flight standards
inspector. If the crewmember is an air carrier employee, the inspector quickly notifies the air
carrier's management of all relevant information about the matter so the air carrier can take
appropriate action. The inspector requests the air carrier to help the FAA in its investigation, and
if appropriate, to take action to ensure the crewmember does not serve on a flight.

e. Investigation and Reporting. FAA investigative personnel must conduct investigations
promptly. They must gather, and accurately and completely report all facts, and conduct their
investigations in an unbiased and focused manner. A violation report without all the facts only
leads to delays that compromise the objectives of fair and responsive enforcement. An
incomplete or inaccurate enforcement investigative report can mislead reviewing officials and
FAA legal counsel and result in wrong or inappropriate actions being taken.

f. FAA Responses to Violations and Purposes for Compliance and Enforcement
Actions. FAA enforcement personnel must investigate and appropriately address every apparent
or alleged violation.

(1) Responses. The agency has a wide range of options available for addressing apparent
violations, such as oral or written counseling; administrative action, including remedial training;
legal enforcement action; mid referral for criminal prosecution. Under 14 C.F.R. § 13.11, FAA
investigative personnel issue an administrative action in the form of either a warning notice or a
letter of correction for an apparent violation. FAA legal counsel amends, suspends, modifies, or
revokes certificates under 49 U.S.C. §§ 44105, 44106, 44709, 44710, 44726, 44924, and 46111;
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seeks civil penalties primarily under 49U.S.C. § 46301; seizes aircraft under 49 U.S.C. § 46304;
andissues judicially enforceable orders under 49U.S.C. § 40113. FAA enforcement personnel
also refer apparent violations to foreign governments or to theDepartment of Defense (DOD) for
appropriate handling, and in cases where there is possible criminal conduct, to the Officeof
Inspector General (OIG)for criminal investigation. Generally, under49 U.S.C. § 40113, FAA
enforcement personnel take actions believed necessary to carry outthe Administrator's statutory
safety dutiesand responsibilities. Regulations governing the transportation of hazardous
materials are enforceable by civil andcriminal penalties, orders directing compliance, and
equitable judicial relief(49 U.S.C. §§ 5121, 5122, 5123, and 5124). Regulations governing
commercial space transportation are enforceable by civil penaltiesand licensing actions (49
U.S.C. §§70107,70115).

(2) Purposes. FAA enforcementpersonnel take compliance and enforcement action to
prevent future actions that would violate the regulations(for example, immediate corrective
action after counseling or a letter ofcorrection; cease and desist orders; injunctions). They also
take enforcement actions for remedial purposes (for example, administrative remedial training;
immediate corrective action and comprehensive fixes under the voluntary disclosure reporting
programs; certificate suspension pending demonstration of qualifications; or revocation for lack
ofqualificationor competency). They also take enforcementactions to deter future violations by
the subject of the enforcement action and those similarly situated (for example, punitive
certificate actions or civil penalties).

g. Fairness. To be effective, the agency's complianceand enforcement program must be
fair and reasonable and should be perceived as fair by those subject to regulation. This does not
and should not imply an unwillingness to apply the full force ofstatutory sanctions where
warranted. It does encompass the right of an apparent violator to be given objective, evenhanded
consideration of all circumstances surrounding the allegations before final action is taken. It also
requiresgood faith efforts to understand the apparent violator's position and take it into account,
as well as to apprise the apparent violator of the agency's position in a timely manner.

h. Timeliness.

(1) The agency's discovery of, and response to, violationsshould be timely. Delays in
investigationor processing ofenforcement investigative reports can adversely affect the
effectivenessof the agency's compliance and enforcementprogram in several ways. Delays may
let an unsafe condition continue if prompt corrective action is not taken. Delays also may
de-emphasize the seriousnessofa given violation and lessen the deterrentvalue of any
enforcementaction taken. The deterrent qualityof enforcement action, and effective linking of
the enforcementsanction to objective change in compliancebehavior, can be best realized if the
FAA investigates diligentlyand promptlyand administers the appropriate sanction within a
reasonable time period. If the allegations of violation are not sustained, any unwarranted delay
in processing the case may impose an unjustifiedhardship. The time needed for investigation
and processing will vary depending on the complexity ofeach case. Certain cases, because of
their effect on safety, including the need for emergency action, will sometimes demand
immediate involvement of the entire investigative and legal team to effect timely agency action,
sometimes in only a matter of hours or a few days.
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Lujan & Wolff llp
Attorneys At Law

December 22,2016

Stephen F. Leon Guerrero
Assistant U.S. Attorney
District ofGuam

Sirena Plaza, Suite 500
108 Heman Cortez Avenue

Hagatna, Guam 96910

RE: Hansen Helicopters, inc.,

DearStephen,

This letter is written inan attempt to allow your Office an opportunity to release the
Original ofthe Certificates ofAirworthiness seized by the FBI on October 26,2016, at both
Offices ofHansen Helicopters on Guam and Saipan. The certificates in question isset forth on
Exhibit "A" attached.

As1mentioned inmyearlier letter ofNovember 17,2016, the seizure of the Certificates,
Logbooks and Registrations operates to immediately ground all helicopters covered bythe same.
This has not only caused Hansen tremendous financial losses butalso to default onits contracts
with various federal agencies. You might not be aware of this but Hansen is an FAA approved
AirCarrier butisnowbeing forced to cancel the following activities:

1. Hansen will haveto cancel a US Department of Interior inspection in
January 2017. This means Hansen will be prevented from performing any US Government
flying for the entire 2017.

2. Hansen willbe unable to provide services to theUS Government to
support two (2) days ofBO105 work at Antahan/Sarigan in early - mid February or early - mid
March, and a run to Pagan.

Because ofthe past and continuing financial losses and actual shut down of Hansen's
businesses caused by the seizures of the logbooks, airworthiness certificates and registration,
Hansen will be left with no choice than to file a Motion to Return Property pursuant to Federal
Rules ofCriminal Procedure 41(g).

1
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On a related matter, and because I cannot conceive any legitimate basis for your Office to
continuerefusingto provideme with a copy ofthe Affidavits in Support ofboth the Guam and
CNMI Search Warrants, again, I am requesting you provide me with a copy ofthe Affidavits.
This will assistHansen in drafting its Motion to ReturnProperty. However, if your Office
continues its refusal, it is my opinion that, without a valid and legitimate base, the court will
frown at this action in light of Hansen's aggrieved financial condition.

Therefore, asa lastattempt, would your Office agree to the release ofthe above
logbooks, certificates andregistrations, subject to certain mutuallyagreed conditions, in lieu of
having to litigate this matter?

Inclosing, I hopeto hear from youat your earliest convenience especially thatthere are
few working days remaining between now and the endof2016.

Sincerely,

DJL/c

Attachment:

DAVIDJ. LUJAN \
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U.S. Department of Justice
ALICIA A.G. LIMTIACO

UnitedStates Attorney

DistrictofGuam DistrictoftheNorthern MarianaIslands
Sirena Plaza, Suite 500 Horiguchi Building, Third Floor
108 Hernan Corlez Avenue P.O. Box 500377
Hagatna, Guam 96910 Saipan, MP 96950
Tel: (671) 472-7332 Tel: (670) 236-2980
Fax: (671) 472-7334 Fax: (670) 236-2985

January 9, 2017

VIA HAND DELIVERY

RECEIVED
David J. Lujan, Esq.
238 Archbishop Flores Street JAN 0 9 2017
Hagatna, Guam 96910

LUJAN a&WOLrF LLP

Of-
RE: Hansen Helicopters, Inc.

Dear Attorney Lujan,

This letter is in response to your letter dated December 22, 2016 regarding the above-
mentioned matter. I want to reply to the requests made in that letter:

1. We have looked at the Certificates of Airworthiness provided in your Exhibit A and will
agree to release the Certificate of Airworthiness for Registration Number N126BC.
However, the aircraft should not be used as a 135 Certificate, but only a 133 Certificate.
Wc will not agree to release the remaining certificates since they relate to the criminal
investigation.

2. We will also agree to release the logbook for Registration Number N660SL. However,
any other logbooks, airworthiness certificates and registration that were seized, feel free
to file your Motion to Return Property pursuant to Federal Rules of Criminal Procedure
41(g)-

3. We will not agree to release a copy of the Affidavits in Support of both the Guam and
CNMI Search Warrants. This is a criminal matter in which there is an ongoing
investigation. Such production will be made once this criminal matter is filed in court.

On another note, the FBI Computer Analysis Agent reviewed the information you provided
on December 12, 2016. He noted that the diagnosis was a crash due to a corrupted operating
system, not a destruction of data. Again, it is our position that the laptop in question was not
"wiped out" from the imaging conducted.
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Please feel free to give me a call should you wish to discuss this matter further.

Sincerely,

STEPHEN F:LEON GI

Assistant U.S. Attorney
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