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Civil Case No. 02-00022
United States of America v Government of Guam
Guam Solid Waste Authority
Pursuant to the Orders of the Court dated October 26, 2015 and November 12, 2015, the Receiver
submits this Special Report responding to the Government of Guam and the Guam Solid Waste
Authority Board’s Response to the Receiver’s Oct. 21, 2015 Report1. While the Receiver’s Report
covered a wide variety of issues related to the Receivership and Guam’s compliance with the Consent
Decree, the Government of Guam’s Response filed on December 21, 2015 is focused on the Receiver’s
proposed revised timeline and financing plan. The Court specifically directed that “any alternative
financial plan and/or timeline proposed by the Government of Guam to contain specific details and cost
analysis that will enable the court, the Receiver and the United States to adequately make a comparison
between the options proposed.”
This Special Report will first address the Government of Guam’s financial plan, describing how it differs
from the plan recommended by the Receiver and will also describe a number of factual errors and
contradictions contained in the Government of Guam’s Response. Finally, the Receiver will outline our
conclusions and recommendations to the Court concerning the options before it.
The Government of Guam’s Financial Plan
The Government of Guam has proposed a financial plan to the Court, in lieu of the plan proposed by the
Receiver, that is based on trust of the Government of Guam to keep its long term commitments;
diversion of GSWA funds; and speculation as to Guam’s ability to refinance the 2009 Section 30 Bonds
to obtain a lower interest rate and using the savings from the lower interest rate together with
extending the maturity of the bonds by an additional one or two years, to generate additional capital
funds. Specifically, the plans differ as shown in the following table:

1

Unless otherwise indicated, Government of Guam Response refers to the “Government of Guam and the Guam
Solid Waste Authority Board’s Response to the Receiver’s October 21, 2015 Report.”
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With respect to the timeline for transition, the Receiver’s recommended timeline is based on the
amount of time it will take to complete the projects ordered by the Court. The Government of Guam’s
plan calls for transition to occur six months after the hiring of management staff without regard to the
completion of the projects or other factors affecting the Board’s readiness to assume control. This
could lead to a highly disruptive transition for operations and for capital projects that would likely be
shifted to the Board’s management before they are completed.
In an inauspicious beginning to its argument for trust, the Government of Guam mischaracterizes the
Court’s decision with respect to its earlier plan when it says: “The Court’s rejection of the

Gershman, Brickner & Bratton, Inc.

Page 3 of 17

January 15, 2016

Case 1:02-cv-00022 Document 1652 Filed 01/15/16 Page 4 of 24

Government’s original2 financing plan to use GSWA operating expenses to fund the post-closure
care was not based upon any financial or mathematical facts showing that the plan was in any way
unrealistic, unworkable, or otherwise wrong. Rather, the entire justification was based upon the
presumption that the Government simply could not be trusted to carry the plan through since it
allegedly ’never set such funds aside in the decades it operated the Ordot Dump.’ ”
The foregoing statement is without any basis in fact. The Court had no viable Government of Guam
Financing Plan before it to reject. The plan, to which the Government of Guam refers, was based on
an illusory debt3 it claimed was owed to it by the Receiver. No such debt ever existed. While the
Court considered the Government of Guam’s failure to set aside funds to address the post-closure
care of the Ordot Dump, a significant issue that the Court is right to consider, the Government of
Guam’s “original” financial plan was rejected because it was “unrealistic, unworkable” and
“otherwise wrong”.
The trust that is required to accept this new financing plan from the Government of Guam must be
evaluated on the track record of the Government of Guam and its ability to actually make the
payments. The Government of Guam’s track record on successfully implementing solid waste
facilities and effectively administer them is poor. The Government of Guam’s ability to successfully
complete a payment plan is problematic at best.
The long track record of Guam’s non-compliance, ultimately resulting in the Consent Decree and
the appointment of the Receiver, is very familiar to this Court. While the efforts of the new
Attorney General to replace the obstruction and hostility that has characterized the current
Administration’s approach to the Receivership are appreciated, it is simply not possible to accept at
face value the Government of Guam’s recently discovered commitment to cooperation and
compliance.
In addition, the precarious position of the Government of Guam’s finances significantly increases
the likelihood that it will continue to selectively honor its financial commitments. The Government
of Guam is perpetually short of cash causing it to transfer cash from one government entity to
another to meet its short term obligations4; its debt per capita debt is higher than any U.S. State or
2

The original financing to which the Government of Guam refers is the plan it submitted to the Court on
September 30, 2014.
3

The illusory debt, upon which the Government of Guam based its “original” plan, was the Government of Guam’s
claim that the Receiver owed the Government of Guam $19.3 million in debt service reimbursement. The
Government of Guam had been on notice since June 2012 that it must raise rates if it wanted to be fully
reimbursed for debt service. The Government of Guam took no action to raise rates. The debt which was the basis
for the original plan, never existed
4

When the Receivership began, the Solid Waste Management Division (now GSWA) had virtually no cash. When
under the Receiver’s management it acquired reasonable cash reserves, the Treasurer of Guam transferred
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territory with the exception of Puerto Rico5; and it is under Court Order to pay tax refunds timely.
All of these factors place pressure on the Government of Guam to withhold payments that are valid
and due, simply because it does not have enough cash to pay everything that is owed.
When discussing its latest financing plan, the Government of Guam urges the Court that “The Cost
of Closing and Opening the Layon Cells Should be Excluded from any Court-ordered Financial Plan.”
The Receiver has neither recommended nor has the Court ordered action that could be construed
as making the closing and opening of cells at the Layon Landfill a part of the Consent Decree. We
have simply recognized and recommended that the Court acknowledge that GSWA will have to
address this requirement soon after we would expect the Receivership to end. Had this expense
not been recognized in the Receiver’s plan, the plan could have more quickly funded the Ordot
Dump’s Post-Closure Care Reserve. However, given the precarious position of the Government of
Guam’s finances, such an approach would likely leave GSWA without the needed resources to
address this critical need. We note that these expenses are also included in the Government of
Guam’s proposed plan it is now asking the Court to approve.
Despite its inclusion of the funds to close Cells 1 and 2 and the funds to open a new cell, the
Government of Guam’s plan also urges that the Court “not be burdened” with issues that “may
arise sometime within the next 8-15 years depending on Layon’s capacity and recycling efforts.”
The statement that the need for a new cell at the Layon Landfill “may arise sometime within the
next 8-15 years evidences a serious lack of understanding by the Government of Guam and the
GSWA Board of the realities of managing the solid waste system. Figure 1 is a graphic illustration of
the information the Receiver has presented on several occasions, most recently in the Report of the
Receiver dated October 21, 2015. The Government of Guam’s statement suggests that the Board
thinks it has at least until 2024 to open a new cell at the Layon Landfill when, in fact, they have
been informed on several occasions that we expect that the capacity of Cells 1 and 2 will be
exhausted in early 2021. While the timeline could change by a few weeks one way or the other
based on recycling and economic activity, the Government of Guam would be inviting another
environmental disaster to actually base its planning and construction on the erroneous assumption
that cells 1 and 2 at the Layon Landfill have 8-15 years of remaining capacity.

virtually all of the cash to the General Fund to pay other obligations. Pursuant to the Court’s Order, the funds
were restored over a two year period.
5

Comments of David M. Walker, former Comptroller General of the United States to the Rotary Club of Northern
Guam as reported in the Pacific Daily News, August 5, 2015.
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Figure 1.

In the Government of Guam’s new plan, the Government proposes to use the funds in the special
reserve account6 established by the Receiver. The plan apparently freezes further deposits to that
account, but takes an additional $750,000 per year out of GSWA operating funds for five years and
$500,000 per year for 25 years (for a total of $15,750,000.00) from GSWA Operating funds , while
also restoring the debt service reimbursement to the Government of Guam’s General Fund.
In addition, the Government of Guam’s plan is dependent upon refinancing the 2009 Section 30
Bonds to secure a lower interest rate and extend the maturity by one or two years. The memo from
Citi7 outlines a refinancing of the bonds that would produce $41 million in new capital funding.
However, the financial plan submitted to the Court by the Government of Guam only proposes to
use $16 million of the capital shown in the memo from Citi. The balance presumably benefits some
other part of the Government of Guam.
The entire refinancing is dependent upon market conditions at the time any such refinancing
actually occurs. This introduces the element of speculation into the Government of Guam’s new
6

The account is referred to as a “special reserve” in the Government of Guam’s Plan; however, its official name is
the Reserve for Unfunded Expense. Establishing the account was approved by the District Court in an Order dated
September 12, 2014. The balance in the account at September 30, 2015, the end of FY2015, was actually
$6,298,491.53. This is a difference of $2,435,674.30 which is the Receiver’s current estimate of the balance of the
contingency for the environmental closure of the Ordot Dump. The contingency balance is subject to change
based on the final cost of the environmental closure of the Ordot Dump.
7

See Exhibit 2 to the declaration of Sandra Miller (Document 1648-4).
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plan. The plan submitted to the Court assumes that the debt refinancing occurs in either June or
December of 2016, but it is based on market conditions that existed as of December 3, 2015. As the
Court may know, in December 2015 the Federal Reserve raised interest rates for the first time since
June 2006. Many observers believe that there will be additional interest rate increases during 2016.
In addition, stock markets throughout the world have experienced significant volatility in recent
days. While it cannot be known how these factors, or other events to come, will affect any
refinancing, they clearly increase the uncertainty surrounding this significant portion of the
Government of Guam’s plan.
It is also apparent that the Government of Guam, as a part of refinancing the 2009 Section 30
Bonds, is seeking to add GSWA revenue as debt security with a goal of making GSWA solely
responsible for the debt service on the bonds. This will allow the Government of Guam to spend
the Section 30 Federal funds, now used to pay debt service on the bonds, on other things. While
this is the prerogative of the Government of Guam, it will mandate a large increase in rates charged
to solid waste customers. Figure 2 illustrates the minimum rate increase that would be required to
secure the goal of having GSWA revenues responsible for all of the debt service, as outlined in the
Figure 2.

Citi memo. The increase in rates shown in Figure 2 is based on the June 2012 rate study and would
have to be updated before any substitution of GSWA revenue for Section 30 revenue as the source
of payment for debt service could occur.
The funding included in the Government of Guam’s plan significantly underfunds the cost of postclosure care of the Ordot Dump. The funding for post-closure care in the Government of Guam’s
plan is on a pay-as-you-go basis. However, the total funds provided is the net present value (NPV)
amount for post-closure funding. NPV is a discounted amount, assuming the money available from
the beginning and that earnings from investing the funds until needed, will be added to the amount
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initially deposited. Even the Receiver’s plan will need some adjustment to reflect that the funds are
accumulated over an eight year period. However, unlike the Government of Guam’s plan, the
Receiver’s plan has a mechanism to make needed adjustments through the Trustee. Any
adjustment in the amount provided by the Government of Guam’s plan will depend upon the
Government of Guam’s willingness to provide more money. A fully funded the post-closure care
plan on a pay as you go basis, as the Government of Guam has proposed, requires $20,367,699,
which is $4,696,805 more than the Government of Guam plan provides.
Other Issues
The Government of Guam’s Response contains a number of other statements that are of concern
because they are inaccurate or evidence of a serious misunderstanding of the system for which the
Government will be responsible when the transition is complete. We note these in this section to
both make the Court aware of them and to assist the GSWA Board and others to gain a better
understanding of Guam’s Solid Waste System.
The GSWA Board of Directors
The Board is, without doubt, a critical part of any successful transition. In stating its readiness to
assume control of GSWA, the Government of Guam’s plan makes the following statement: the
“…combination of experience and skills of the GSWA Board will ensure [emphasis added] the GSWA
is successful in transitioning out of receivership.” No matter how talented a board may be, it alone
cannot ensure success. The following elements must also be present:
 Quality Management – The day-to-day hands on management must be equally talented in
the field of solid waste management;


A well trained and properly supported staff (both administrative and front line workers);



Well maintained and timely replaced equipment;



Support of the Government of Guam – Support from both the executive and legislative
branches of Guam’s Government are also essential to the success of the transition;



Maintaining cash reserves – Strong cash reserves are a vital element of a successful
transition. If the Government of Guam resumes its old habits of draining cash from
GSWA to pay other obligations of the Government, the transition will fail;



Procurement problems – Guam’s dysfunctional procurement system must be addressed to
allow GSWA to purchase needed equipment, maintenance and other goods and services
on a reasonable and predictable schedule.

Unless the above elements are also in place, the transition will not succeed.
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The Government of Guam Misrepresents the Receiver’s Position on Hiring the GM and Comptroller
On page 3 of the Government of Guam’s Response, it is stated “…..the Receiver has imposed strong
objections to the Court permitting the GSWA Board to engage in recruitment efforts, this should
not prevent the GSWA Board from using national solid waste related websites and publications to
solicit potential interest in such employment.” This statement is not correct.
The Receiver has not imposed objections to the Court as alleged in the Government of Guam’s
Response. We have recommended to the Court that the timing of any such hires be consistent with
the Revised Transition Timeline as approved by the District Court. This timeline recommended by
the Receiver calls for the process of hiring to begin in January 2017, with a goal to have the
positions filled in time to allow these individuals to work with the Receiver for approximately ninety
days prior to the end of the Receivership.
The email included in the Government of Guam’s Response8 is from the Receiver to the legal
counsel hired to assist the Board. The Government of Guam’s Response says “At the Board’s May
13, 2015 meeting the Board expressed its desire to proceed with its search for a GM and
Comptroller.” The minutes of the Board’s meeting, however, reflect that it did more than “express
its desire”; it actually voted to “publish the job announcement advertisements.” Since such a step
was clearly contrary to the Court’s Order of April 20, 2015 directing the Receiver to revise the
timeline, the email was to encourage legal counsel to explain to the Board that its vote to advertise
the job announcements could not be implemented. The Receiver has clearly stated to the Board on
several occasions that it would allow the use of GSWA funds in the recruitment process, but only for
a recruitment process that is consistent with a timeline approved by the Court.
The Receiver has repeatedly assisted the Board in preparing for the recruitment of qualified
management staff by assisting in drafting the job description announcements for both the General
Manager and Comptroller9. The Receiver has also offered to assist the Board in vetting prospective
candidates, professionally review them to see that the candidates meet the requirements and have
the professional experience that would enhance a candidate’s chances to succeed in these jobs, and
provide resumes of all such qualified candidates to the Board for the Board’s final selection.
Misrepresentations of the Cost of the Receivership
On page 4 of the Government of Guam’s reply, it is stated: “The cost of receivership is burdening
Guam’s rate-payers by approximately $1,400,000.00 annually.” This is not correct. The Government
of Guam’s Response attempts to mislead the Court by suggesting that there is a dramatic savings to
GSWA when the Receivership ends. As the Court knows, the Receiver has dramatically reduced the
staffing of GSWA, eliminated the wasteful use of rental equipment that prior to the Receivership
8

See Exhibit D to the Government of Guam’s Response (Document 1648-2).

9

See Exhibits B and C to the Declaration of Jonathan Denight (Document 1648-3).
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totaled almost $11,000 per day while dramatically improving the services of GSWA. We have also
been successful in collecting the fees charged for GSWA services which were woefully deficient
prior to the Receivership with more than 4,000 residential customers receiving free services. Even
without considering these cost savings, the cost of the Receivership is less than the cost GSWA will
incur when the Receivership ends as demonstrated in the Receiver’s Report dated June 25, 2014.
The Government of Guam’s Response states that the “The GSWA Board disagrees with the
Receiver’s suggestion that there would be a significant cost associated with this process [transition]
based on the figures provided in the Receiver’s Report.” The Receiver’s Report dated June 25, 2014
provided a complete analysis (not a suggestion) of the cost GSWA will incur when the GSWA Board
assumes control vs its cost under the Receivership10. The analysis indicated that GSWA’s operating
cost will actually increase. The only number cited by the Government of Guam response is that
DOA says the increase in cost for contract employees to become Government of Guam employees
is 30 percent instead of the 35 percent estimated by the Receiver. While we believe the 35 percent
assumption is correct, even if the 30 percent number from DOA is accepted, it does not significantly
change the results. On the capital side of the work, the Receiver’s cost includes construction
management cost which will need to be incurred to properly manage the remaining projects. While
these costs will fluctuate over time and the assumptions behind any analysis are subject to debate
(i.e. the Receiver estimates the cost increase for making contract employees Government of Guam
employees at 35 percent while the Government of Guam believes it to be 30 percent) to imply that
there is a dramatic savings is disingenuous to say the least. The Receivership should end when the
Court determines that compliance with the Consent Decree has been fully achieved, not on the
basis of a financial burden that does not exist.
Statements that will Confuse and Cause Concern among GSWA Employees
On page 5 of the Government of Guam’s Response, it is stated: “The GSWA Board commends the
incredible work of all the GSWA employees and management staff for its current overall operations.
The GSWA Board and the Government of Guam concur with the Receiver that it is of the utmost
importance to address all GSWA employee concerns regardless of whether those employees are
classified or unclassified/contract employees. These men and women are the foundation and the
future of the agency without whom there can be no hope of a transition.” After this statement
which is intended to reassure the employees, it is further stated “The GSWA Board has not yet
determined whether any or all unclassified/contract GWSA employees will be transitioned into the
government of Guam’s merit system. It is possible that some aspects of Guam’s solid waste
management will continue to be outsourced after the receivership ends.”

10

The citation of the Receiver’s Report provided in the Government of Guam Response is to the report dated
October 21, 2015. The annual cost for contract employees in both reports is approximately $1.2 million.
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The Receiver strongly agrees that the transition cannot be successful without all of the employees,
specifically including the contract employees. The Government of Guam Response referenced
above, begins with encouraging statements to the employees and then, on the same page makes a
statement that will undoubtedly create concerns among the employees when it states that the
“GSWA Board has not yet determined whether any or all unclassified/contract employees will be
transitioned into the government of Guam’s merit system”. Unless clarified, this statement,
combined with the next statement concerning “outsourcing” will create concerns among the
contract employees that will complicate transition. These statements could reasonable be
interpreted three ways: (1) the Board is referring to the contracts the Receiver has put into place to
manage the Layon Landfill, the Household Hazardous Waste program and/or the Hauler-only
Transfer Station, (2) the Board is considering keeping the contract employees under a contract(s)
similar to the contracts for employees the Receiver has put in place11, or (3) the board is considering
outsourcing some administrative functions and/or trash and recycling collection crews. The
“outsourcing” referenced in item one in the preceding sentence is unrelated to the contract
employees so if this is what the Board is referring to the Board is under the mistaken impression
that these contracts are somehow related to the Receiver’s contract employees. If the Board is
referring to the contract the Receiver has in place under which the Receiver employs these contract
employees, the Receiver was advised in 2009 by the Office of the Attorney General (A.G.) that,
while the Receiver has the authority to contract for employees as Receiver, all employees of the
Government of Guam must be employed through the merit system. According to the A.G.’s
advice12 this is a binding requirement on the Government of Guam under the Organic Act making
this alternative legally unavailable to the Board. If the Board is considering additional outsourcing
of the functions currently performed by the Receiver’s contract employees, it will create serious
concerns among the entire GSWA workforce significantly complicating management of the
transition. To avoid creating anxiety among the “men and women……without whom there can be
no hope of a transition”, this needs clarification.
The statement “It is possible that some [but not all of the currently outsourced] aspects of Guam’s
solid waste management will continue to be outsourced after the receivership ends,” could also be
reasonably interpreted to mean that the Board is seriously considering eliminating some of the
contractual arrangements entered by the Receiver to manage certain aspects Guam’s solid waste

11

The Receiver has in place three contracts for employees. Two of the contracts are directly with individual
employees (Linda Ibanez and Alicia Fejeran) and an additional contract with Pacific Human Resources Services, Inc.
under which the Receiver is able to hire administrative personnel and trash collection personnel.
12

See Exhibit A, letter from Deputy Attorney General Patrick Mason dated May 28, 2009.
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system13. If this is the Board’s intent is to bring in-house some or all of the aspects of the system
that are presently outsourced, the complexity of the transition will be greatly increased.
Payroll, Accounting and Human Resources Issues
On page 7 of the Government of Guam’s Response, it is stated with respect to GSWA payroll and
accounting functions: “The GSWA Board will continue to utilize the DOA’s support to continue these
functions pursuant to a Memorandum of Understanding until the Comptroller is hired and can
assess whether it will be more cost-effective to continue to operate its payroll and accounting
functions with the support of the DOA. See Blaz Decl.” The Government of Guam’s Response goes
on to request “The government of Guam and the GSWA Board ask the Court to order the Receiver
to work with the Board and the DOA in continuing these functions and in completing the transition
of all agency employees to the control of the GSWA Board.”
The Receiver has indicated to the Board on several occasions that the cost of performing the payroll
and accounting functions internally will far exceed any reasonable cost14 of continuing to use DOA
to perform these functions. In addition, the complexity of implementing a separate payroll and
accounting system should not be understated. GSWA is a relatively small organization with large
dollar transactions. In setting up an internal accounting system for such an organization care must
be taken to separate duties in such a way as to discourage errors and fraud. Integration with the
benefits system is also a requirement complicating any effort to set up separate systems for GSWA.
These requirements and complexities have led the Receiver to the conclusion that continuing to
work with DOA in this area is in GSWA’s best interest.
That said, the Memorandum of Understanding (MOU) submitted to the Court as evidence of the
Board’s readiness to manage GSWA, demonstrates a serious lack of understanding of the vital work
performed internally by GSWA versus the work handled by DOA. The MOU outlines a number of
duties to be performed by DOA that are not now performed by DOA and, if actually implemented,
would take GSWA back to some of the problems of the past that created some of the most serious
problems that existed when the Receivership began. The functions the MOU assigns to DOA that
are presently performed by GSWA staff include:



Division of Accounts agrees to direct the billings and collections of Tipping Fees.
Oversee the collection and deposits of the Tipping Fee Account on all Treasurer of Guam
satellite offices.

13

These contractual arrangements include management of the Layon Landfill, management and use of the facility
for the Hauler-only Transfer Station and operation of the Household Hazardous Waste System.
14

DOA does not charge anything to GSWA under Receivership for providing these services. We believe this
evidences the extremely low incremental cost of handling these transactions. Under the MOU submitted to the
Court by the Government of Guam, GSWA agrees to reimburse DOA for any amount of cost assigned to it by DOA.
This is effectively a blank check.
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Provide monthly Tipping Fee Revenues by Categories (e.g. Residential and Commercial
Account).
Prepare billings for Solid Waste customers both residential and commercial.
Assist customers with inquiries via email, person-to-person or by telephone; Research
customer’s account to resolve discrepancies and prepare documents as required.
Recruiting and hiring of the GSWA’s classified and contract positions.

When the Receivership began, DOA was deeply involved in the activities listed above. There were
large amounts of delinquent billings in both the commercial and residential customer classes and
about 4,000 residential customers were not billed at all. The simple fact is that DOA is not equipped
to perform these functions and GSWA, at the beginning of the Receivership, had neither the tools
nor properly trained and motivated staff.
Under the Receivership, a new customer service and billing system was installed along with cart
collection and the use of GPS to track cart locations and customer pick-up sites. A small customer
service staff was established, training of contract employees conducted and procedures were
established that require follow-up with customers when customer accounts are at risk of
delinquency. As a result of these improvements, all major commercial accounts are current 15 and
residential accounts have a delinquency rate of less than three percent. To return these functions
to DOA invites a return of the same problems that plagued Guam’s Solid Waste Program before the
Receivership.
On page 6 of the Government of Guam’s Response, it states “The DOA Personnel Division currently
handles the recruiting, hiring and increments of GSWA’s classified positions. The GSWA agency
does not have an internal personnel infrastructure with the proper training and experience to
recruit and establish a merit conversion process for the unclassified/contract personnel.” This is
not correct. GSWA does have properly trained individuals who currently handle the recruiting and
hiring of GSWA’s classified and contract personnel. This has been handled internally by GSWA since
2014. At DOA’s request GSWA personnel also monitor all increments, schedule evaluations, provide
completed evaluations to DOA personnel, who adjust the payroll accordingly.
Misrepresentation of the Receiver’s Reporting to the Court
On page 8 of the Government of Guam Response it is stated: “Previously, the Receiver represented
that, ‘the construction funds derived from the 2009 bond issue are sufficient to complete the
Consent Decree’s capital requirements.’ ECF No. 1369 at p. 34. This obviously did not turn out to be
the case because not only was the $41 million not contemplated in the bond issue, the amount is
also in addition to the $29 million just compensation award for the Dandan land that was
condemned to build the Layon Landfill. Just these two unbudgeted items alone amount to $70

15

Lagu Sanitation is still in the process of paying off a promissory note to bring its account current.
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million (or 44%) over and above the $159 million in capital that the Receiver estimated full
implementation of the consent decree would cost.”
Again the Government of Guam’s response attempts to mislead. The full quote from the June 25,
2014 Report of the Receiver is as follows: “…….the construction funds derived from the 2009 bond
issue are sufficient to complete the Consent Decree’s capital requirements. This capital funding,
however, will not be sufficient to cover the estimated cost of the additional projects imposed on
the Consent Decree by the Government of Guam. These additional projects include upgrades to
the residential transfer stations at Dededo, Agat and Malojloj; Dero Road improvements; and
Route 4 safety enhancements. {emphasis added}
As the full quote demonstrates, the Receiver accurately represented to the Court the construction
funds derived from the 2009 bonds were (and remain) sufficient to complete the original Consent
Decree projects. The Receiver then went on to describe the additional projects required by the
Government of Guam in detail with estimates of the cost of the additional projects16. The
Government of Guam goes on to claim that the Receiver should have included the additional
projects in the original bond issue when the Government of Guam knows full well that those
projects are the results of its own actions and did not materialize until well after the bonds were
issued. It also claims that the Receiver should have included the seven fold increase in the price
given by the local court to the former owners of the land upon which the Layon Landfill was built
more than three years after the bonds were issued. The site of the landfill was acquired by the
Government of Guam before the Receiver was appointed.
Misrepresentation of the Receiver’s Position on GovGuam’s Claim it is Owed Money by GSWA
On page 10 of the Government of Guam’s Response, the following statement is made: “According
to Column 6 of Table 17, the primary source of funding for the plan is the special reserve account
established by the Court for the deposit of the $4.5 million in bond debt service reimbursement
payments which the Receiver does not dispute is owed by GSWA to the Government of Guam”
{emphasis added}.
The statement that “the Receiver does not dispute {bond debt service reimbursement payments}
are owed by GSWA to the Government of Guam” is not correct. It has been and continues to be the
Receiver’s position that reimbursement of debt service payments to Guam’s General Fund are only
required if the rates set for GSWA services are sufficient to allow for such payments. Since June of
2012 the Government of Guam has been on notice that if it wanted such reimbursement from
16

At the time of the June 25, 2014 Report cited in the Government of Guam’s Response, the additional projects
included upgrading the Dededo Residential Transfer Station and the Route 4 Safety Enhancements. These two
projects have since been eliminated and the environmental closure of the Dededo Residential Transfer Station has
been added.
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GSWA it must take action to set GSWA’s rates at a level that would allow for these reimbursement
payments. The Government of Guam has taken no action to increase the rates.
Failure to Understand the Post-Closure Plan
With respect to post-closure care of the Ordot Dump, the Government of Guam makes the
following statement on page 14: “Moreover, it must be taken into consideration that the cost to
monitor Ordot Dump will decrease as the years go by due to a reduction of methane gas production
and the inevitable and increasing growth of stormwater-reducing vegetation.”
This statement suggests that the growth of vegetation17 and the declining methane production have
not been taken into consideration. Indeed the Post-closure plan developed by the Receiver and its
estimated cost has fully considered both of these issues.
Misstatement of the Sources of Funding
On page 14 is the following statement: “The opening of Layon Landfill and closure of Ordot Dump,
the road and bridge projects, the new Harmon facility, all of which the Receiver and U.S. take pride
in accomplishing, were 100% paid for by local Guam monies [emphasis added} financed through
bonds and tipping fees.”
While it is correct to say that tipping fees have been the source of funding for GSWA operations
during the Receivership and will be vitally important to funding the additional projects of the
Consent Decree, the funds used to pay for the bonds were 100 percent federal funds18 and federal
highway funds were used for the road and bridge projects. The only local funds used in achieving
compliance with the Consent Decree have been the funds given the former owners of the land
upon which the Layon Landfill was constructed to pay for the seven fold increase above appraised
value awarded by the local court for the land19.
Confusing and Conflicting Statements Concerning the Malojloj Residential Transfer Station
In the Declaration of Eric Palacios, in item 2, is the following statement: “The GEPA is committed to
facilitate the permitting and upgrades to the Agat and Malojloj [emphasis added] transfer

17

The growth of vegetation is certainly a factor in the cost of the post-closure plan but the fact that the Ordot
Dump has now been completely covered with impermeable material makes it very unlikely that vegetation will
significantly affect the volume of stormwater that must be managed.
18

Section 30 federal funds are given to the Government of Guam by the federal government and are the source of
payment for the debt service on the 2009 bonds. Section 30 funds are composed of all customs duties and Federal
income taxes, quarantine, passport, immigration, and naturalization fees collected on Guam as well as federal
income taxes from military personnel based on-island or who consider Guam as their state of legal residence.
19

$3,390,000 is the appraised value of the land for the Layon Landfill based on the Government of Guam’s
appraisal. This amount was paid using federal Compact-Impact funds.
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stations…..”. In the very next item, Mr. Palacios states: “The government of Guam has decided to
close the Malojloj transfer station.”
In addition to the obvious contradiction in Mr. Palacios’ declaration, there is no mention of a
decision to close the Malojloj Residential Transfer Station in the Government of Guam’s Response.
In fact, the Government of Guam’s Response states its agreement to “…complete by the end of
FY2017 the $9,442,900 worth of additional projects that are identified in Table 15 and Table 16 of
the Receiver’s Quarterly Report (Dero Road, transfer station upgrades etc.).” This explicitly includes
upgrades to the Malojloj Residential Transfer Station further contradicting Mr. Palacios’ declaration.
In addition, we are not aware of any authority Mr. Palacios has to make this decision to close the
facility.
If the Government of Guam were to close the Malojloj facility, like the Dededo Residential Transfer
Station, this would require an environmental closure and reassessment of the Agat facility to ensure
that it could handle all of the residents from the southern villages of Guam.
Conclusions and Recommendations
We believe the Receiver’s Financing Plan is sound and will succeed. The Government of Guam’s
plan is both speculative and dependent on a commitment from the current and succeeding
Governors and Guam Legislatures. Guam’s track record in keeping its commitments in the area of
solid waste management is rife with decades of failure.
By restoring the debt service reimbursement, seeking to substitute GSWA revenue for Section 30
funds as the source of payment for debt service and utilizing most of the additional capital raised
through the refinancing/extension of the 2009 Section 30 Bonds for non-solid waste purposes, we
conclude that the Government of Guam’s plan is more about helping manage financial problems in
other parts of the Government than addressing the needs of solid waste. In the event the
refinancing fails or produces less new capital, there is no back-up plan.
We urge the Court to ensure that the primary objective of the Consent Decree, the environmental
closure of the Ordot Dump, is properly maintained during the post-closure period by adopting the
Receiver’s plan for financing it and the other projects. To adopt the Government of Guam’s plan
places the work so diligently pursued by this Court to address this environmental disaster on Guam,
at great risk.
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We thank the Court for its consideration of this important matter.
I declare under penalty of perjury under the laws of Guam and the United States that the foregoing
is true and correct.
Dated this 15th day of January 2016.

________________________________
David L. Manning
Receiver Representative
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Alberto Tolentino
Chief Deputy Attorney
General

Alicia G.
Limtiaco
Attorney
General

OFFICE OF THE ATTORNEY GENERAL
May 28, 2009

David Manning
Special Principle Associate
GBB’s Receiver Representative
GBB Solid Waste Management Consultants
Government of Guam
Department of Public Works
Solid Waste Management Division
542 North Marine Dr. Corps
Tamuning, Guam 96913
Re:

Ref: GOV 09-0442

Salary Increases for DPW Employees

Dear Mr. Manning:
You forwarded a letter dated May 20, 2009 to Attorney Thomas P. Keeler indicating that
you intend to supplement (or increase) the salaries of two classified employees who work at the
Solid Waste Management Division (SWMD) of the Department of Public Works (DPW) and
increase the salary of one vacant position at SWMD. You indicate that you will ask the Court to
approve payment of the increased amounts from the Trustee Account. You indicate that the
SWMD employees have responsibilities and duties comparable to certain positions at Guam Water
Works Authority (GWA) and therefore, the salaries of the SWMD employees will be increased to
the amount now paid for the GWA positions. You have asked if the Office of the Attorney General
has any concerns or suggestions regarding this action.
The Government of Guam, through the Office of the Attorney General, objects to the
taking of such action because it is in violation of federal law and local law. The Organic Act of
Guam requires that the Guam Legislature establish a merit system and, as far as practicable,
appointments and promotions must be made in accordance with such merit system. 28 USC §
1422c(a). In response to this Organic Act mandate, the Legislature has established a merit system
through duly enacted laws and rules and regulations. See generally 4 GCA, Chapters 1 through 6.
Your plan for the three SWMD positions would create three new positions at SWMD without
following the required procedures and would then fill the positions created without going through
the merit system as required by the Organic Act.
In order to avoid clear violations of law, new positions can be created pursuant to the
established procedures and the positions then can be filled according to the merit system. Also,
there is an existing procedure to reclassified existing positions to fit the duties and responsibilities
being performed by the persons filling the positions. We have been advised by officials at the
Department of Administration (DOA) that no one representing the Receiver or DPW has made a
request to DOA for the creation of new positions or the reclassification of existing positions. The
287 West O’Brien Drive ● Hagåtña, Guam 96910 ● USA
(671) 475-3324 ● (671) 472-2493 (Fax)
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following is a brief description of the requirements for creating new positions and for filling
classified positions under the merit system.
I.

Creating New Positions

DOA has been tasked with the responsibility to create new positions within the Government
of Guam. “All Guam statutes and regulations … which refer to the non-adjudicatory authority of
the Civil Service Commission … are hereby amended to reflect the transfer of said authority to the
Director of Administration, who shall henceforth perform all functions regarding … the creation of
new positions…” P.L. 28-68: IV: §45.
The process for creating new positions in the Government of Guam is not complicated, nor
time consuming. However, in order to reduce unnecessary duplication and to confirm that the
requirements and qualifications for the person who is to fulfill that particular responsibility are
understood, there is a process established by law. The process, to include the development of
qualifications for a particular job, and the amount to be compensated for that job is important in
order to assure merit-based employment based upon competitive selection. Such is required by the
Organic Act and due process of law. The following is a brief discussion.
The process for job creation and establishment is:
1)
2)

3)

4)
5)
6)

The department, in this case, Public Works (or the Receiver) determines that a new
position is necessary and petitions the Director of DOA in writing.
The petition is accompanied by the justification for the new position; the essential
details concerning the position; an analysis of the position with similarities to already
established positions; the position description; the proposed pay range for the
position; and a best estimate of the fiscal impact of the position created. This
information is required by law and necessary for DOA in order to determine the
proper evaluation of the job for purposes of determining pay and qualifications.
Note that it is appropriate to attach a job description from another department or
agency, or from any other source to include the federal government or private sector.
The intent to create a new position is posted on both the DOA website, the website
of the initiating agency, and published in print and broadcast media, thereby formally
informing the community of the intention to create the position and inviting
comments from the public concerning the intention. The website announcement is
posted for 10 days.
The Director of DOA and the director of the initiating agency review comments
received concerning the new position.
The Director of DOA forwards the request for the new position with a
recommendation to the Governor.
The Governor may approve the creation of the position and, if so, forwards that
approval to DOA and the Legislative Secretary.

The position may formally be filled thirty days after forwarding the formal approval of the
Legislative Secretary. 4 GCA § 6303(c).
The Government of Guam has, by law, a unified and uniform system of position
classification and compensation for the Executive and Judicial branches of government. See the
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Uniform Position Classification and Salary Administration Act of 1991, 4 GCA §6102. This unified
system works to assure that employment in the Government of Guam is based upon merit and
competitive selection. The policy requires that compensation is based upon internal equity and
external competitiveness, is targeted to U.S. averages and labor markets, and that compensation
policies reward individual employees commensurate with performance. 4 GCA §6301. In order to
implement
these
policies
and
accomplish
these
goals,
the
Director
of
Administration and the Governor provide oversight to the process of creating new positions and
establishing compensation for those positions.
II.

Filling New Positions

The Organic Act of Guam is the federal statute establishing the Government of Guam, and
serves as Guam’s constitution. Bordallo v. Baldwin, 624 F.2d 932 (CA 9, 1980). The Organic Act
provides that the Guam legislature establish a system of government employment based upon merit.
“The legislature shall establish a merit system and, as far as practicable, appointments and
promotions shall be made in accordance with such merit system.” 28 USC §1422c (a). This charge
to establish a merit system of employment is specific and binds the Government of Guam. Haeuser
v. Department of Law, 97 F. 3d 1152 (9th Cir. 1996).
Employees hired by the Government of Guam pursuant to competitive merit-based
selection are classified employees. Carleson v. Perez, 2007 Guam 6, ¶32. Classified employees within
the Government of Guam have a property interest in their employment. Limtiaco v. Guam Fire
Department, 2006 Guam 10; Carlson v. Perez, 2007 Guam 6. Procedural due process imposes
constraints on action taken by the government that deprives an individual of liberty or property
interests within the meaning of the Due Process Clause of the Fourteenth Amendment. Matthews v.
Eldridge, 424 U.S. 319, 96 S.Ct. 893, 47 L.Ed. 2d 18 (1976); Board of Regents v. Roth, 408 U.S. 564, 92
S. Ct. 2701 (1972). The hallmark of property is an individual entitlement grounded in state law,
which cannot be removed except “for cause.” Logan v. Zimmerman Brush Co., 455 U.S. 422, 102 S.Ct.
1148 (1982).
As required by federal law, the Legislature did establish a merit system. It provides that
“[e]mployment in the service of the Government of Guam shall be based upon merit, and selection
and promotion of employees shall be free of personal or political consideration. … All personnel
actions, including appointments and promotions, shall be based, insofar as practicable, on
competitive practical tests and evaluations…” 4 GCA §4101(a) (emphasis contained within the
statute). All employees of the Government of Guam have an interest in the proper application of
the merit-based system of employment because promotion and upward mobility is determined by
this same merit-based system. The system provides, as follows:



“All offices and employment in the Government of Guam, except for employment as
academic personnel of the Guam Community College (GCC) and the University of
Guam (UOG), …, shall be divided into classified and unclassified services …” 4 GCA
§4102.



“No preferences shall be given in the government service, except that residents of Guam
who are physically or mentally impaired, but are physically and mentally able to perform
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…, who are veterans of the Armed Services of the United States, or who are former
members of the Guam Police Combat Patrol, … shall receive a preferential credit of five
(5) points, which shall be added to their competitive examination score …” 4 GCA §
4104.


“Rules subject to criteria established by this Chapter governing the selection, promotion,
performance, evaluation, demotion, suspension and other disciplinary action of
classified employees shall be adopted … by the Director of Administration as to all
other Executive Branch employment.” 4 GCA §4105(a).



“The personnel rules provided for in §4105 of the Chapter shall provide procedures for
the employment of persons on the basis of merit, and shall include an orderly and
systematic method of recruitment and the establishment of qualified lists for
employment purposes. … Specific policies shall be included, governing … (1) The
announcement of vacancies and acceptance of applications for employment; (2)
Preparation and conduct of examinations; (3) Establishment and use of employment
lists containing names of persons eligible for employment; (4) Establishment of
promotional policies; (5) Certification of employment of persons from employment lists
to fill vacancies and the making of temporary and emergency appointments; … (7)
Transfer, promotion and reinstatement of employees in the competitive service; … (10)
Development of employee morale, welfare and training; …” 4 GCA §4106.

The system is not cumbersome or difficult to comply with. DOA, Human Resources
Division, has qualified personnel who administer this merit-based system effectively for thousands
of employees and many departments and agencies. It necessarily takes some time to assure that the
appointment of individuals to classified positions within the government is fair and equitable.
However, the Organic Act requires that the process be followed in all instances when it is not
impracticable to do so. 28 USC 1422c(a) and Haeuser, supra.
In addition to creating and filling new positions, DOA may reclassify existing positions if
the duties and responsibilities of a position do not comport with the position being filled.
We do not believe that the Court’s Order appointing the Receiver allows the Receiver to bypass the requirements of the Organic Act and the merit system as these laws relate to the pay
classifications for government employees. The Court ordered that the Receiver was to “assume all
the responsibilities, functions, duties, powers and authority of the Solid Waste Management
Division of the Department of Public Works and any and all departments, or other divisions of the
Department of Public Works insofar as they affect the Government of Guam’s compliance with the
Consent Decree.” See March 17, 2008 Order Re: Appointment of Receiver, pp. 15-16. DPW is
subject to the requirements of the Organic Act and the merit system. In appointing a Receiver to
assume the duties of DPW, the Court has not authorized the Receiver to ignore the requirements of
the Organic Act and the merit system as they relate to government personnel. The Court has also
ordered that the Government of Guam “shall be responsible for compensation and expenses of the
Receiver and of any and all persons or entities employed or contracted by the Receiver in carrying
out the provisions of this Order.” Id. at 18. This allows the Receiver to hire its own employees and
to enter into contracts for services. It does not allow the Receiver to violate the Organic Act
mandate requiring the Government of Guam to establish a merit system and to make appointments
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and promotions according to such system. And it does not allow the Receiver to avoid the
requirements of the merit system established by the Guam Legislature. Classified employees
employed by DPW are subject to the requirements of the merit system. It is our position that the
Receiver, in assuming the duties of the SWMD of DPW, must follow the requirements of the merit
system when dealing with DPW employees. If the Receiver deems it necessary to hire its own
employees to handle Consent Decree matters or contract with other entities to handle Consent
Decree matters, it can do so pursuant to and in compliance with Guam and federal laws.

PATRICK MASON
Deputy Attorney General
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