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IN THE DISTRICT COURT OF GUAM

JOCELYN A. ORIO,

Plaintiff,

vs.

DAL GLOBAL SERVICES, LLC,

Defendant.

CIVIL CASE NO. 14-00023

DEFENDANT'S CONCISE
STATEMENT OF MATERIAL FACTS
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT;
DECLARATION OF GLENN WEBER;
DECLARATION OF ELYZE IRIARTE;
DECLARATION OF DEREK
CHAPARRO; EXHIBITS A-O;
CERTIFICATE OF SERVICE

Pursuant to CVLR 56, Defendants submits its concise statement of material facts in

support of its Motion for Summary Judgment.

FACTS EVIDENTIARY
SUPPORT

1. DGS employed Jocelyn Orio on or about April 2011 as a
cabin/ramp agent.

Weber Decl. ¶¶ 4-5

2. A cabin service agent performs aircraft cleaning and stocking.
Stocked supplies include blankets and pillows for passengers. A
cabin agent also uses a vacuum. A ramp agent is responsible for
loading and unloading baggage, as well as servicing aircraft
lavatories and cleaning aircraft, among other duties. A ramp agent
also does constant lifting and carrying up to 70 pounds, and
frequently carrying greater than 70 pounds.

Weber Decl. ¶ 7; Exs.
A, B
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3. The various tasks assigned to cabin/ramp agents are rotated on a
daily basis to avoid possible injuries due to repetitive movements,
and to ensure that all cabin/ramp agents are familiar with the
different tasks.

Weber Decl. ¶ 8

4. Rotation of tasks is an essential function of the cabin/ramp agent
position.

Ex. C at 54:17-24

5. Orio did not initially pass the training courses to qualify as a
cabin/ramp agent, and her supervisor, Derek Chaparro, spent
additional one-on-one time with her to ensure that she passed the
tests and succeeded at the job. Chaparro treated her fairly.

Chaparro Decl. ¶ 4;
Ex. C at 49:13 - 50:16

6. Per its Handbook, DGS specifically prohibits harassment and
discrimination based on race, national origin, sex, disability, and
other protected classes, and defines "sexual harassment" in detail.

Ex. D

7. The Handbook is distributed to all employees upon the
commencement of their employment. DGS staff reviews the
handbook with each new employee. DGS also publishes its anti-
discrimination and anti-harassment policies on the bulletin board in
the employee break room. DGS offered more in-depth anti-
discrimination and anti-harassment training to supervisors and
managers.

Weber Decl. ¶¶ 9-11;
Chaparro Decl. ¶ 5

8. Orio received the Handbook. Ex. E

9. DGS employed George Cruz as a lead agent. Weber Decl. ¶ 12

10. Lead agents monitored the rotation of team member
assignments, which helped ensure on time performance and
excellent customer service. Lead agents did not have the authority
to hire, fire, or promote employees; reassign employees to other
positions with significantly different responsibilities; make changes
in employees' benefits; or take tangible actions against employees.

Ex. F; Weber Decl. ¶
13

11. As non-management employees, lead agents reported to
supervisors.

Weber Decl. ¶ 13

12. On November 9, 2011, Orio submitted a letter complaining of
harassment and discrimination caused by a co-worker, George
Cruz, though the letter does not describe the alleged insults.

Ex. G

13. Orio testified that the events which she contends demonstrated
DGS discriminated against her because of her alleged disability are:

Ex. C at 100:20 -
101:4, 132:8-16,
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a pillow had been thrown at her, she heard she had been called a
snitch, and she had been called "Mamasan." Orio "really [didn't]
know" what "Mamasan" meant but understood it referred to "an old
lady that work in a bar, that he has these girls." There are no other
facts related to her disability claim.

133:11 - 134:16

14. None of these incidents relate to Orio's alleged disability of low
back and knee pain and deterioration.

Ex. C at 100:20 -
101:4, 132:8-16,
133:11 - 134:16

15. Orio testified that the events which she contends DGS
discriminated against her because of her gender, race, and national
origin are: (1) Cruz threw a pillow at her face and was laughing,
but then stopped when requested; (2) Cruz mentioned to her that he
did not know why DGS hired her; (3) Cruz remarked to her while
she was cleaning, "Is that how you clean your punket?"; and (4)
while cleaning the aircraft, Cruz was throwing a blanket to another
co-worker, and threw it at Orio's back.

Ex. C at 78:21 - 79:3,
80:4-8, 81:1-7, 84:16-
20, 85:17 - 86:1,
88:8-11

16. Orio does not understand why the incidents happened. Ex. C at 84:1-5, 21-
22, 85:24-25, 89:19-
20

17. During the discovery period in this case, Orio produced a
statement from a co-worker indicating that when Cruz made the
"punket" comment, he had also asked a male employee, "Is that
how you clean your balls?"

Ex. H

18. The atmosphere of the cabin during a cleaning shift involves
joking and teasing. During the pillow incident, when she and Cruz
and other DGS employees were changing business class pillow
cases, Cruz laughed as he threw a pillow at her.

Ex. C at 80:4-6,
87:12-22

19. Orio bases her allegations of discrimination on speculation and
guesses.

Ex. C at 89:21 - 90:1,
92:10-15; Ex. G

20. In response to Orio's letter, and in compliance with the
Handbook requirements, in good faith DGS (through Glenn Weber)
conducted an investigation into Orio's allegations of discrimination,
which involved interviewing and taking statements from other
employees, including George Cruz.

Weber Decl. ¶ 15

21. DGS could not substantiate most of Orio’s allegations, but
issued written counseling to Cruz for making an inappropriate
comment to Orio. Specifically, DGS referenced the "Mamasan"

Weber Decl. ¶ 16; Ex.
I
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comment allegation and told Cruz “to be careful how to speak to
subordinates."

22. After Orio submitted her November 7 letter, Orio experienced
no other incidents involving Cruz.

Ex. C at 97:25 - 98:25

23. On January 27, 2012, Orio filed a Charge of Discrimination
with the EEOC, alleging discrimination on the basis of race, sex,
and national origin.

Ex. C at 120:3-13

24. In August 2011, Orio complained about carrying the vacuum
on her back, and provided DGS with a doctor's note stating a 25
pound lifting restriction.

Ex. J

25. DGS weighed the vacuum used by cabin service agents for
cabin cleaning, and found it weighed less than 15 pounds.
Therefore, carrying a 15 pound vacuum did not violate Orio's
medical restrictions.

Weber Decl. ¶ 19

26. In April 2012, Orio provided a doctor's note prescribing "light
duty."

Ex. K

27. DGS placed Orio on "transitional duty" per DGS' Handbook
and policies: "Transitional duty (or 'light duty') is a short-term
assignment of certain tasks, when available, for a period of no
longer than 30 calendar days, that may be provided to an employee
recuperating from an injury or illness who has been released to
work with temporary medical restrictions."

Ex. D; Weber Decl. ¶
21

28. Orio's transitional duty ended on May 11, 2012. Weber Decl. ¶ 21

29. Chaparro called Orio on May 11, 2012 to inform her that her
transitional duty ended and she would need to apply for other types
of leave if she wanted to continue her employment.

Chaparro Decl. ¶ 6

30. When he called Orio on May 11, 2012, Chaparro had no
knowledge that Orio had filed a Charge of Discrimination with the
EEOC.

Chaparro Decl. ¶ 7

31. After that call, Orio failed to show up for work and made no
attempt to contact anyone at DGS, as required of all DGS
employees, to report any of her absences

Weber Decl. ¶ 23

32. On May 17, 18, 22, 23, and 25, 2012, Glenn Weber called
Orio's home phone number and left messages with her family and

Weber Decl. ¶ 23; Ex.
M
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on her voicemail.

33. She did not return any of the messages. Weber Decl. ¶ 23

34. Orio gave her airport security ID badge to a third person. Ex. C at 108:14-16

35. On May 21, 2012, DGS received Orio's airport ID badge from
an agent of another company at the airport.

Weber Decl. ¶ 24

36. According to the A.B. Won Pat International Airport
Authority's rules, for security reasons a holder of an airport ID
badge must not transfer the badge to any other individual.

Ex. N

37. Failure to abide by airport security rules may subject a DGS
employee to termination.

Weber Decl. ¶ 24

38. As a result of Orio's failure to report to work, notify DGS of
her absences, or return any of the many messages left for her, DGS
considered her to have abandoned her employment.

Weber Decl. ¶ 25

39. In the months of April and May 2012, Orio was assigned a
variety of tasks in her job description, and not given lavatory
cleaning or sewage discharge duties on a lopsided basis.

Ex. O.

40. Employees generally prefer working on the graveyard shift
because there is less time pressure to clean the aircraft.

Weber Decl. ¶ 26.

41. At no time in handling Orio's complaint of discrimination, or
her requests for reassignments, or her employment, did DGS act
with malice or reckless indifference toward Orio, or in the face of a
perceived risk that its actions violated any federal law.

Weber Decl. ¶ 27

42. DGS had no intention to violate any federal law in attempting
to contact Orio to determine if she was returning to work, and then
considering her to have abandoned her employment after she failed
to respond to those attempts.

Weber Decl. ¶ 27
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DATED: Hagåtña, GU, 6 January, 2016.

/s/

ELYZE MCDONALD IRIARTE
Attorneys for Defendant
DAL GLOBAL SERVICES, LLC
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CERTIFICATE OF SERVICE

I, Elyze McDonald Iriarte, hereby declare that on the 6th day of January, 2016, I will

cause to be served, via electronic notification, a true and correct copy of DEFENDANT'S

CONCISE STATEMENT OF MATERIAL FACTS IN SUPPORT OF MOTION FOR

SUMMARY JUDGMENT; DECLARATION OF GLENN WEBER; DECLARATION OF

ELYZE MCDONALD IRIARTE; DECLARATION OF DEREK CHAPARRO; EXHIBITS A-

O; CERTIFICATE OF SERVICE upon the following counsel of record:

John Richard Bordallo Bell, Esq.
The Law Office of John Richard Bordallo Bell
341 S. Marine Corps Drive
RK Plaza, Suite 309
Tamuning, Guam 96913
Attorney for Plaintiff Jocelyn A. Orio
john.r.b.bell@gmail.com

DATED: Hagåtña, GU, 6 January, 2016.

/s/

ELYZE MCDONALD IRIARTE
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