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William C. Bischoff Law Office
Suite 500Q, GCIC Bldg.
414 W. SoledadAve.

Hagatna, Guam 96910
479-5620 486-2557
bischoffbill2(q).vahoo.com

F
DISTRICT COURT OF GUAM

OCT 00 2015

JEANNE G. QUINATA
CLERK OF COURT

DISTRICT COURT OF GUAM

TERRITORY OF GUAM

CIVIL CASE NO. 35-00038TAIRIN ATESOM, individually and on
behalfof all others similarly situated,

Plaintiff,

vs.

GUAM MEMORIAL HOSPITAL

AUTHORITY and THEODORE LEWIS, in
his official capacity as the Chief
Administrator of the GUAM MEMORIAL
HOSPITAL AUTHORITY,

Defendants.

CLASS ACTION COMPLAINT

Plaintiff, through counsel, allegesas follows:

Overview.

1. No one wants to have to take his or her child to the hospital. Working poor

with dependent children from the FAS who migrate to Guam as encouraged by

the Compact of Free Association almost by definition cannot afford to pay if

they incur hospital bills here for themselves or their children. The Federal

Government recognizes this. In the Compact, the Federal Government has

1
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1 obligated itself to reimburse the Government of Guam for that kind of adverse

2 consequence to it of it. But despite so obligating itself, the Federal

•* Government has not been reimbursing the Government of Guam as it should.

So GMHA has been garnishing the income tax refunds of these penniless

people to pay their hospital bills.

2. The garnished refunds are almost entirely Earned Income Tax Credit ("EITC")

based. The EITC may be considered another federal mandate, this time a

completely un-funded one, that strains the Government of Guam treasury. Its

purpose is to give a boost to working poor, particularly those with dependent
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,, children, who are working to lift themselves from degrading poverty. Its

12 purpose is to enable them to pay for something like a used car that works, or a

13 washing machine, or to pay back rent so as to stave offeviction, or to pay offa

14 high interest personal loan or the like when they receive the refund, which is

15 frequently inanamount offive tosix thousand dollars.

3. The Compact of Free Association is likewise intended, as stated in its

preamble, to help the people of the FAS achieve economic advancement and

self-sufficiency. But what happens, instead, to many of these people when they

migrate here to high-rent, high-cost-of-living Guam and start from the bottom,

in squalor, and take the available minimum wage jobs, is they find that what

little economic boost they had to look forward to by way of an EITC refund is

garnished by GMHA because the Federal Government is not doing its part and

24 fully reimbursing GMHA for undesired but at times unavoidable and inevitably

25 too-expensive hospital bills they may incur for themselves or their children.
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1

2 4. Nevertheless the Federal Government does reimburse GMHA for at least a

3 portion of those bills, the exact percentage ofwhich is unknown to plaintiff at

this time. And it has obligated itself to reimburse the Government ofGuam for

the remainder of those bills, too. Thus it is the Federal Government, and not

these FAS migrant working poor families with dependent children, that GMHA

should be turning to for the payment of hospital bills these people simply

cannot afford to pay - as the Federal Government implicitly recognizes in the

Compact of Free Association. The plaintiff and the proposed Class members
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2j are intended beneficiaries of the Compact and have migrated here in reliance

12 upon the Federal Government's expected good faith and fair dealing in

13 implementing that Compact. Through that Compact the Federal Government

14 has obligated GMHA, as a public hospital, and perhaps ultimately a federal

15 instrumentality itself, to provide hospital services, when necessary, to these

working poor FAS migrants who, as the Federal Government recognizes,

cannot afford to pay for those services. That may make GMHA

understandably resentful. But again, instead of going after the Federal

Government for reimbursement for hospital bills the Federal Government

knows its FAS invitees to Guam cannot afford to pay, GMHA has been

garnishing these FAS migrant working poor with dependent children's EITC
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__ based income tax refunds; and garnishing those refunds for the entirety of those

24 bills, no matter what percentage of those bills the Federal Government may

25 have already reimbursed GMHA for. And, GMHA has been doing this without

3

Case 1:15-cv-00038   Document 1   Filed 10/09/15   Page 3 of 17



1 affording these people the basic due process rights of notification of and an

2 opportunity to be heard about any defenses they may have to these tax refund

3 garnishments before the garnishments take place. The goal ofthis action is to

vindicate what rights (Federal Government-created but Government of Guam-

obligated, unfair though that may be to the Government of Guam, which is not

even a party to the Compact) inure to these largely forsaken working poor with

dependent children families from the FAS who have had the misfortune that no

one ever wants of having to go to the hospital for themselves or for their

children, regarding GMHA garnishment of their Earned Income and Dependent
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I, Child based tax credit refunds to pay for those hospital bills.

12

13 Jurisdiction and Venue

14 5. Plaintiff brings this action under 42 U.S.C. Sections 1983 and 1988 to redress

15 the deprivation under color of law of rights secured under the United States

Constitution and the laws of United States, including under 48 U.S.C Sections

1421b (e), (n) and (u). The Court has jurisdiction over this mater pursuant to

28 U.S.C. Sections 1331 and 1343 because the matters in controversy arise

under the Constitution and laws of the United States. Alternatively, the Court

also has diversity jurisdiction over this matter, pursuant to 28 U.S.C. Section

1332, as the plaintiff and all of the proposed Class members are non-U.S.
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~~ citizens. Alternatively, the Court has jurisdiction pursuant to 28 U.S.C. Section

24 14211(h), which provides that the District Court of Guam shall have exclusive

25 original jurisdiction over all judicial proceedings on Guam respecting the

4
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1 Guam Territorial income tax. Venue is proper in this Court under 28 U.S.C

2 Section 1391(b) because all defendants reside within the District of Guam and

the events that gave rise to plaintiff's claims took place within the District of

Guam. The Court has authority to enter a declaratory judgment and to provide

preliminary and permanent injunctive reliefpursuant to Rules 57 and 65 of the

Federal Rules of Civil Procedure, and 28 U.S.C Sections 2201 and 2202.
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Parties, and Factual Allegations

6. Plaintiff Tairin Atesom is a citizen of the Federated States of Micronesia

j j ("FSM"). By virtue of the Compact of Free Association, 48 U.S.C. 1901 et

12 seq., ("the Compact") she, like many citizens of the FSM and the Marshall

13 Islands (collectively, the "Freely Associated States ("FAS")), resides and

14 works on Guam, mired in poverty, working in a minimum wage, or nearly

15 mmimum wage, job. She has three dependent children she provides for, or

tries to provide for with her meager earnings. She has never been offered

medical insurance where she has worked on Guam, mostly in hotels as a

housekeeper. She has always been unable to afford medical insurance through

a private insurer. Given that plaintiff, like the other persons in the proposed

Class, earns only the minimum wage, or a little more than that, and has

dependent children, upon filing her income tax returns she is eligible for what

is called the Earned Income Tax Credit ("EITC"). This is a refundable tax

24 credit intended to help the working poor, especially those with dependent

25 children. At her minimum wage, or nearly minimum wage job(s), in 2014

5
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1 plaintiff earned, for example, only $12,468. Her income tax withholdings were

2 only $2. But with her Earned Income and Dependent Child tax credits

3 (collectively sometimes referred to herein as the EITC), she became entitled to

a $7,036 refund. GMHA garnished all of that refund and has likewise

garnished all of her refunds for the past three years to pay for hospital bills

allegedly owed for services rendered to her or her children.

7. Defendant Guam Memorial Hospital Authority "GMHA") is an autonomous

agency of the Government of Guam. The Government of Guam is an

unincorporated territory of the United States created through the enactment of
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,, the Organic Act of Guam, 48 U.S.C. § 1421 et seq. The Government of Guam

12 is an instrumentality ofthe Federal Government.

13 8. Defendant Theodore Lewis is the Chief Administrator of the Guam Memorial

14 Hospital Authority. He is being sued only in that official capacity of his. He is

15 not being sued in his personal capacity. For purposes of 42 U.S.C. § 1983,

with respect to the injunctive relief sought herein, in that official capacity ofhis

Mr. Lewis is a "person;" and he was at all times relevant hereto, and would

likewise be in the future, acting under color of state (Guam) law. All of the

allegations hereinafter against GMHA are intended to include defendant Lewis;

but again, only in his official capacity.

9. GMHA has garnished all of plaintiffs refunds in each of these past three years

by way of offsets that it filed with the Guam Department of Revenue and

24 Taxation purportedly pursuant to 26 U.S.C. § 6402(e), as mirrored in the

25 Territorial Tax Code, for hospital bills allegedly owed by plaintiff. A true and
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correct copy of each "Offset of Overpayment Notice" referenced in this

paragraph is attached hereto and respectfully incorporated herein.

10. An express objective of the Compact of Free Association, as stated in its

preamble, is to affirm the interest of the United States in promoting the

economic advancement and self-sufficiency of the peoples of the Freely

Associated States (the peoples of the former Trust Territory of the Pacific

Islands). To that end, FAS citizens are encouraged to migrate to Guam and

work and lift themselves and their children from debilitating poverty. The

Government of Guam, per se, is not a party to the Compact. The Federal

Government has nevertheless placed obligations upon the Government of

Guam through it. The Federal Government has obligated itself to reimburse

the Government of Guam for adverse consequences to it of the Compact.

The Class

11.Plaintiff brings this complaint individually and as a class action pursuant to

Rule 23 of the Federal Rules of Civil Procedure.

12. The class plaintiff proposes to represent is initially defined as:

All FAS citizens residing and working on Guam pursuant to the Compact of Free
Association who have dependent children and who have had yearly earned
income that was so low that when they filed their income tax returns they were
eligible for the EITC and/or Dependent Child Tax Credits, but whose refunds,
including refunds attributable to those tax credits, have been garnished by
GMHA,with or without due process, for hospital bills allegedly owed.

Excluded from the proposed class are those FAS citizens on Guam who are able

to pay GMHA bills on their own.
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1 13.Numerositv of the Class - Federal Rule of Civil Procedure 23(a)(1): Upon

2 information and belief, the class consists of at least dozens, and probably

hundreds ofpersons, rendering individualjoinder impracticable.

14. Common Questions - Federal Rule of Civil Procedure 23(a)(2): Class

members' claims raise questions of fact and law that can be resolved in a

single action, including (i) what federal and/or constitutional rights inure to

them derivatively through the Supremacy Clause of the United States

Constitution by way of the Compact of Free Association; and (ii) what

common law rights they may have regarding GMHA garnishing in whole or in

,, part their income tax refunds for bills it has already been, or in the future will

12 be, reimbursed for in whole or in part by the Federal Government.

13 15.Typicality - Federal Rule of Civil Procedure 23(a)(3): The claims of plaintiff

14 are typical of the claims of the members of the proposed Class because

15 plaintiff has suffered the same as other class members and that injury was

caused by the same course of conduct on the part of the defendants.

16. Adequacy of Representation - Federal Rule of Civil Procedure 23(a)(4):

Plaintiff will fairly and adequately protect the interests of the Class members

because their interests are aligned. Plaintiff has retained competent counsel

who and intends to prosecute this matter vigorously on the Class members'

behalf.
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»- 17. Class-Wide Iniunctive and Declaratory Relief - Federal Rule of Civil

24 Procedure 23(b)(2): Defendants have acted or refused to act on grounds

25 generally applicable to the Class, such that final injunctive relief or
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1 corresponding declarative relief is appropriate with respect to the Class as a

2 whole.

3 18. In the alternative, the Class may be certified under the provisions of Federal

Rules ofCivil Procedure 23(b)(1) and/or 23(b)(3) and/or 23(c)(4) because:

a. The prosecution of separate actions by the individual members of the

Class would create a risk of inconsistent or varying adjudication with

respect to individual class members, which would establish incompatible

standards ofconduct for the Government ofGuam;

b. The prosecution of separate actions by individual class members would

4

5

6

7

8

9

10

,, create a risk of adjudications with respect to them which would, as a

12 practical matter, be dispositive of the interests of the otherClass members

13 not parties to the adjudication, or substantially impair or impede their

14 ability to protect their interests; and

15 c. The common questions previously identified will predominate over any

1° questions affecting only individual class members, and a class action is

superior to all other available methods for the fair and efficient

adjudication of this controversy given the joint nature of the relief sought

and the practical impossibility of addressing defendants' practices through

individual litigation,

d. Some or all of the particular issues identified above are such that it is

appropriate to maintain this case as a class action.

24 e. Prosecution ofseparate actions would impose an intolerable burden onthe

25 Court.
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1

First Claim

2 For Declaratory and Injunctive Relief Under 42 U.S.C. §1983.
19.Plaintiffrespectfully incorporates by this reference allegations 1-18 hereof.

4 20. Plaintiffor her dependent children received medical services at GMHA at some

5 time. She never could, and cannot now, afford to pay the bills. She has no

6 means of disputing them. GMHA has garnished the entirety of her income tax

7 refunds for 2014,2013, and 2012to pay for those bills.

8 21.GMHA's garnishment of plaintiffs and the Class members' income tax

9 refunds as alleged is in violation ofrights oftheirs derivative ofthe Supremacy

Clause of the United States Constitution, in that doing so interferes with the

intent of the Federal Government in the Compact of Free Association to

promote the economic advancement and self-sufficiency of the working poor

with dependent children of the FAS whom it encourages to migrate to Guam

and work to lift themselves and their dependent children from degrading

poverty. This specific intent of the Federal Government as reflected in the

10

11
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13

14

15

16

17 Compact, along with the more general intent of federal income tax policy

18 embodied in the EITC law, for Supremacy Clause purposes prevails over the

19 general provisions of § 6402(e) of the Territorial Tax Code that might

20 otherwise permit GMHA to so garnish plaintiffs and similarly situated FAS

21 migrants' EITC based income tax refunds. Plaintiff seeks a Declaratory

Judgment to this effect.

22. Plaintiff further seeks injunctive relief. These rights of plaintiff and the

proposed Class, as alleged in this First Claim, are enforceable against

22

23

24

25
defendant Lewis, acting in his official capacity, through 42 U.S.C. § 1983;
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through which plaintiff seeks a Judgment enjoining the defendants from so

garnishing her and the proposed Class members' refunds in the future.

Second Claim

For Declaratory and Injunctive Relief Under 42 U.S.C. § 1983 and Under Common
Law Principles as Applicable.

23. Plaintiffrespectfully incorporates by this reference allegations 1 - 22 hereof.

24. Plaintiffor her dependent children received medical services at GMHA at some

time. She never could, and cannot now, afford to pay the bills. She has no

means of disputing them. GMHA has garnished the entirety of her income tax

refunds for 2014,2013, and 2012 to pay for those bills.

25. GMHA's garnishment of plaintiffs and the proposed Class members' income

tax refunds as alleged herein is in violation of rights of theirs as alleged in the

First Claim to the extent to which GMHA has already received reimbursement

for those bills, in whole or in part, and will receive more reimbursement in the

future, by way of federal Compact Impact funding. Under common law

principles, GMHA has no right to collect twice for having provided those

services; a tacit novation having effectively been entered into between GMHA

and the Federal Government. Defendants should be enjoined from so

garnishing plaintiff's and the proposed Class members' refunds in the future

for that fractional amount of their bills that has already been paid for, or will

be paid for, by the Federal Government in the future. Plaintiff seeks a

Declaratory Judgment to this effect and to have the defendants enjoined,

pursuant to 42 U.S.C. § 1983, from garnishing her and the proposed Class

members' refunds by such a fractional amount in the future.
11
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1

2 Third Claim
For Declaratory and Injunctive Relief Under 42 U.S.C. § 1983.

26. Plaintiff respectfully incorporatesby this reference allegations 1 -25 hereof.

4

5

6

7

8

9

10

27. GMHA did not provideplaintiff, or any of the members of the proposed Class,

with a pre-attachment notice of and opportunity to be heard about the

offsets/garnishments, so as to enable any of them to present any defenses they

mighthave to GMHA's so garnishing their refunds.

28. GMHA thus summarily took plaintiff's and each proposed Class members'

refunds in violation of her/their rights under the Due Process Clauses of the

11 Fifth and Fourteenth Amendments to the United States Constitution; as well as

12 in violation of plaintiffs expressly provided due process right to a sixty day

13 notice of, and opportunity to contest, any such a garnishment that is

14 specifically provided for at 26 U.S.C. § 6402, as mirrored in the Territorial Tax

15 Code. Plaintiff seeks a Declaratory Judgment to this effect and to have the

defendants enjoined, pursuant to 42 U.S.C. § 1983, from so garnishing

17
plaintiff's and the proposed class members' refunds in the future without due

18
process of law.

19

20

Fourth Claim

21 Common Law Claim for Injunctive Relief, and for Damages
29. Plaintiff respectfully incorporatesby this reference allegations 1-18 hereof.

~~ 30. The hospital bills plaintiff Atesom allegedly owed were mostly from back in

24 2007, and earlier. GMHA never filed any lawsuit against plaintiff for any of

25 the bills allegedly owed. The four year statute of limitations for doing so,

12
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1 found at 7 GCA §11303 had, or should have, expired before GMHA filed the

2 offsets at issue. Any agreement that plaintiff, like others in the proposed Class,

3 may have made with GMHA more than four years after any such bills were

first allegedly incurred, so as to render any alleged obligation of plaintiffs or

any of the proposed Class members' to pay these bills no longer time-barred,

was made without sufficient consideration, under duress, in extremis, and/or by

way of GMHA's taking unfairand unconscionable advantage of plaintiffs and

each of the proposed Class members' lack of legal sophistication about the

matter. So also were any promises to pay signed by plaintiff or any of the

5

6

7
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.. Class members at any time at all; to the extent they may have had rights as

12 alleged inthis Complaint. The aggregate amount ofdamages caused asalleged

13 in this Claim is well in excess of the diversity jurisdictional threshold of

14 $75,000. Plaintiff seeks a Declaratory Judgment to the effect that any

15 agreements made by her and others of the proposed Class as alleged in this

1" Fourth Claim are void and unenforceable; and seeks to have defendants

17 enjoined, pursuant to 42 U.S.C. § 1983 and otherwise, from garnishing any

18
refunds of theirs in the future based upon any such void and unenforceable

19
agreements.

20

21

Fifth Claim

22 Fifth Amendment Takings Claim
31. Plaintiff respectfully incorporates by this reference allegations 1 - 30 hereof.

24 32. In these circumstances, GMHA's garnishing of plaintiffs and the Class

25 members' refunds was an unconstitutional taking of her/their private property

13
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for a public purpose; for which they are entitled to just compensation from

GMHA pursuant to the Fifth Amendment to the United States Constitution.

Defendant GMHA should be ordered to so justly compensate plaintiffand the

Class members.

WHEREFORE, Plaintiffindividually andon behalfof the proposed Class, praysthat this

Honorable Court:

1. Certify the proposed Class and appoint plaintiff and her counsel to represent the

Class;

2. Award just compensation damages in the amount of all or the appropriate fractional

amount of all money GMHA has previously garnished and taken from plaintiff and

the proposed Class members by garnishingtheir refunds;

3. Enter injunctive and/or declaratory relief as requested or as otherwise may be

appropriate against defendants in favor ofplaintiffand the Class;

4. Award plaintiff's reasonable attorney's fees pursuant to 42 U.S.C. § 1988 and

otherwise; and costs of suit; and

5. Grant such other and further as the Courtdeems just and appropriate.

fi/i/&Dated thifB/ f/f^ William C^Bischoff Law Office

*~h±
William C. Bischoff,
Counsel for Plaintiff

14
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Department of Revenue and Taxation
Government of Guam

P.O. Box 23607
Barrigada, Guam 96921

ATESOM TAIRIN

158 -D TAITANO ROAD
HARMON, GU 96913-0000

Notice Date:
Document Locator Number:

Taxpayer Identifying Number:
Spouse Identifying Number:

Tax Form:

Tax Period:

5/04/15

20150160355

1040A

12/31/2014

Offset of Overpayment Notice

SlJ!*^ r!fc^ned a11 ?r Part of the overpayment on the tax return identifiedabove in full or partial satisfaction of the following: identified
OTHER GOVERNMENT OP GUAM OBLIGATIONS

Organization
GMHA

SUMMARY

Offset amt
7,036.00

Before offsets
Refunded amount on return .

Offsets

Other GovGuam offset . . .
After offsets

The balance, if any, will be mailed later.

S?w??ftal^obli?atio\wa? referred to us by the Guam Memorial HospitalAuthority under the authority of the Section 6402 (e) of the Guam
™f^°rial taX c?de-.If vou believe that this obligation is in error or have
questions concerning it, you should contact:

Guam Memorial Hospital Authority
Governor Carlos Camacho Road

Oka, Tamuning, Guam 96911
Telephone Nos. 647-2126/2231/2232

Sincerely,

7,036.00

7,036.00

John P. Camacho
Director

By: Lawrence S. Terlaje
Supervisor Income Tax
Assistance and Processing Branch
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Department of Revenue and Taxation
Government of Guam

P.O. Box 23607

Barrigada, Guam 96921

ATESOM TAIRIN
POB 5222

HAGATNA, GU 96932-0000

Notice Date:
Document Locator Number:

Taxpayer Identifying Number:
Spouse Identifying Number:

Tax Form:

Tax Period:

Offset of Overpayment Notice-

5/28/14
2Q140180039

1040A

12/31/2013

!wVfnf?Jned a11 ?r Part.°e the overpayment on the tax return identifiedabove in full or partial satisfaction of the following:

OTHER GOVERNMENT OF GUAM OBLIGATIONS

Organization
GMHA

SUMMARY

Offset amt

7,182.00

Before offsets
Refunded amount on return

Offsets

Other GovGuam offset
After offsets

The balance, if any, will be mailed later,

7,182.00

7,182.00

The hospital obligation was referred to us by the Guam Memorial Hospital
Authority under the authority of the Section 6402(e) of the Guam
territorial tax code. If you believe that this obligation is in error or have
questions concerning it, you should contact:

Guam Memorial Hospital Authority
Governor Carlos Camacho Road
-Oka-,—Tamuning, Guam 96911
Telephone Nos. 647-2388/2339/2423

Sincerely,

John P. Camacho
Director

By: Lawrence S. Terlaje
Supervisor Income Tax
Assistance and Processing Branch
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Department of Revenue and Taxation
r * Government of Guam

P.O. Box 23607
—Barri garia, ayam 96921

Notice Date: 8/20/13

Tax Period: 12/31/2012

Offset of Overpayment Notice

OTHER GOVERNMENT OF GUAM OBLIGATIONS

a"1"1"1071 Offset amr
GMHA 283.99
SUMMARY

Before offsets
Refunded amount on return . . ,fil nn
interest 1'SS

Offsets 2-99
Other GovGuam offset ,„, „

After offsets 283.99
The balance, if any, will be mailed later.

Iuao?i?vtnndS1i?at:i0^Wa- referred to us *>Y the Guam Memorial Hospital
?eSitorLr?pv ^LaUT?0rity.°f.the Section 6402<e> of the Gu*"
^tgS'LSLSa-i? 1SS SSiSTcSScS18 obligation is in error«have

Guam Memorial Hospital Authority
Governor Carlos Camacho Road

Oka, Tamuning, Guam 96911
Telephone NOS. 647-2388/2339/2423

Sincerely,

John P. Camacho
Director

By: Lawrence S. Terlaje
Supervisor Income Tax

Assistance and Processing Branch
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