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LUJAN AGUIGUI & PEREZ LLP
300 DNA Building
238 Archbishop Flores Street
Hagatna , Guam 96910
Telephone (671) 477-8064
Facsimile (671) 477-5297

Attorneys for Plaintiffs

0

I N  TH E S U PER I O R C O U R T  O F  G U A M

TOMIO KIKUCHI,
DOB August 15, 1953, and
ROSALIE SHOOK KIKUCHI,
Dob May 2 8, 1950,

c.' 1072-13
Superior Court Civil Action CV 13

Plaintiffs,

V .
COMPLAINT FOR DAMAGES

GUAM MEMORIAL HOSPITAL
AUT H O RIT Y ,

Defendant.

Tornio Kikuchi and Rosalie Shook Kikuchi allege:

J U R I S D I C T I O N

1. Jurisdiction is vested in this Court by 7 G.C.A. §§ 3105 and 4101 and 5 G.C.A. § 6208.

PARTIES TO THE ACTION

2. Tornio Kikuchi ("Torrid") is a  natural person, of age, competent, of sou nd mind and a

resident of Guam.

3. Rosalie Shook Kikuchi ("Rosalie") is a natural person, of age, competent, of sound mind and

a resident of Guam.

4. Tornio and Rosalie are husband and wife, having married each other February 2, 1977.

5. Guam Memorial Hospital Authority ("GMHA") is a public corporation and autonomous

instrumentality within the Government of Guam.
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6. GMHA operates as a Government of Guam health care facility known as Guam Memorial

Hospita l ("GMH").

WAIVER OF IMMUNITY

7. Gu am is an unincorporated territory of  the United States and, acting pursuant to power

conferred by the Congress of the United Sta tes in §  3  of the island's Organic Act [48  U.S.A.

§ 1421 a], the Gu am Legislature, evidenced by enacted law, has waived its sovereign

immunity in order that i t  may be sued upon any contract entered into with respect to, or any

tort committed incident to, the exercise by the government of Guam of any of its lawful

powers.

BASI S FOR CLAIMS

8. In the early morning hours of September 1, 2012, Tornio fell when he slipped on a wet tile in

his home.

9. As a result of the fall, Tornio injured his left ankle.

10.  Tomio's spouse, Rosalie, drove Tornio to G M H for treatment at the Emergency Ro om

("ER").

11. The ER record, a copy of which is attached hereto as Exhibit A, indicates that Tomio was

first seen at GMH at 3:26 a.m. on September 1, 2012.

12. At the ER, ER personnel, including an ER physician or physicians, attended Tornio.

13. Tornio and Rosalie do not know the names of the ER personnel who attended Tornio.

14. An ER physician examined Tornio and had X-rays taken of his left leg.

15. An ER physician determined that Tornio had a fractured left ankle and subluxation of the left

ankle joint.

16. An ER physician prescribed that Tomio's left leg should be encased in a short fiberglass

splint.

17. After the splint was in place, an ER physician discharged Tornio from GMH.

18. At the time of discharge, an ER physician instructed Tornio that he should see Jan A.

Bollinger, an orthopedic surgeon in private medical practice, on September 4, 2012.
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19. September 4, 2012, was the first regular business day after the Labor Day holiday.

20. When Dr. Bollinger examined Tornio on September 4, 2012, he observed that there was no

padding or under layment of material between Tomio's skin and the fiberglass splint that had

been applied to Tomio's leg.

21. Dr. Bollinger noted that there was extensive skin blistering over the left ankle, with evidence

of infection in the blister fluid.

22. Dr. Bollinger also observed some area of possible developing full thickness skin damage on

the inner aspect of the left ankle.

23. At the time Dr. Bollinger examined Tornio, the ankle blisters were open.

24. Dr. Bollinger took cultures from the blisters for analysis.

25. At a result of the analysis of the cultures, Dr. Bollinger determined that Tomio's left ankle

was infected with heavy staphylococcus aureus.

26. Dr. Bollinger instructed Tornio to go immediately to G M H for admission so that the

infection could be treated with intravenous antibiotic medicine and other remedies.

27. Tornio remained an inpatient of GMH for approximately 14 days and then was hospitalized

at GMH's Skilled Nursing Unit for another approximately 14 days.

28. During the time that Tornio was a patient at GMH, hospital personnel took many blood tests

and cultures, treated him with a  variety of ant ibiotics, whirlpool baths and subjected him to

multiple surgeries to stabilize the ankle and clean out the wound.

29. During the time that Tornio was a patient at GMH, Tornio became infected with MRSA

(Methicillin-resistant Staphylococcus aureus).

30. MRSA is a strain of staph bacteria that is resistant to antibiotics commonly used to treat

ordinary staph infections.

31. Ultimately Tomio's treating physician informed him that  if he did not  ha ve h i s left leg

amputated, he might die because of the spread of blood poisoning or septicemia throughout

his body.
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32. After consulting with his family, Tomio agreed to have his left leg amputated in order to save

his life.

33. The proximate cause of the infection that resulted in the amputation was the negligent failure

of the ER physician or physicians and ER personnel to property dress Tomi's injured left

ankle and leg before applying the splint.

34. As a result of the negligent application of the splint, Tomi's leg was abraded and became

infected.

35. Tomio had no knowledge of the negligence of the ER physician or physicians and/or of other

ER personnel and the resulting infection of his leg until he was examined by Dr. Bollinger on

September 4, 2012.

36. But for the negligence of the ER physician or physicians and/or other ER personnel, Tomio's

relatively minor injury, the fractured left ankle and the subluxation of the ankle, would have

not become infected.

37. The negligently caused infection led to the amputation of Tomio's left leg.

38. The ER physician and/or other ER personnel knew or should have known that the treatment

of Tomio's left ankle and leg was negligent.

39. The ER physician or physicians and/or other ER personnel knew or should have known that

the treatment of Tomio's left ankle fell below an acceptable standard of care that is required

to be rendered to a patient at GMH.

40. In particular, the ER physician or physicians had a duty to:

a. Possess the medical knowledge required of a reasonably competent medical

practitioner engaged in ER treatment;

b. Possess skills necessary for a reasonably competent health care practitioner

engaged in ER treatment;

c. Exercise care in the application of knowledge and skill expected of a

reasonably competent physician; and
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d. Use the medical judgment in the exercise of that care required of a reasonably

competent practitioner engaged in ER treatment.

41. The damage cla imed by Tornio is separate, apart and independent of the damage cla imed by

Rosalie.

42. The damage claimed by Rosalie is separate, apart and independent of the damage claimed by

Tornio.

43. At all times hereinbefore alleged the ER physician or physicians and other ER personnel who

attended Tornio were acting within the scope of their responsibilities as employees or agents

of GMHA.

44. As a proximate result of the negligence of the Defendant, T omio ha s suffered a loss of

consortium insofar as the damage that resulted from his negligent treatment at GMH has

adversely affected the company, cooperation, affection, aid and the sexual relations that he

and Rosalie enjoyed prior to the amputation..

45.  As a proximate result the negligence of the Defendant, T omi o 's ability to be gainfully

employed has been severely eroded.

46. As a  proximate result  of the negligence of the Defendant, Tornio has suffered economic and

noneconomic damage.

47. As a proximate result of the Defendant's negligence Tornio incurred medical expenses of

approximately $40,000.00.

48. Since his release from the Defendant's facilities, Tornio and Rosalie have paid the Defendant

approximately $4,000.00.

49. Tomio and Rosalie have requested in writing that the Defendant, in light of the fact that the

great majority of his medical expenses would not have been incurred but for the Defendant's

negligence be reduced, abated or forgiven.

50. The Defendant, notwithstanding its negligence being the proximate cause of the damages

that Tornio and Rosalie have suffered, has refused to reduce, abate or forgive any portion of

the medical expenses that the Defendant has charged to Tornio.
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51. As a proximate result of the negligence of the Defendant, Tornio has incurred and will

continue to incur expenses for medical care.

52.  As a proximate result of the negligence of the Defendant, Rosalie has suffered a loss of

consortium insofar as the damage that resulted from the negligent treatment Tornio received

at GMH has adversely affected the company, cooperation, affection, aid and the sexual

relations that she and Tornio enjoyed prior to the amputation.

53. As a proximate result of the negligence of the Defendant, Rosalie has suffered economic and

noneconomic damage.

54. As a proximate result of the negligence of the Defendant, Rosalie has suffered the burden of

becoming a fulltime caregiver to a person who is now permanently disabled.

55.  As a proximate result of the negligence of the Defendant, Tornio and Rosalie have been

emotionally drained and depressed.

FIRST CAUSE OF ACTION

56. Tornio re-alleges and incorporates by reference each and every allegation in paragraphs 1

through 55.

57. As a direct and proximate result of the carelessness, negligence and deviation from the

applicable standards of care that ought to have been afforded Tornio a t  GMH , Tornio is

entitled to recover from the Defendant damages in an amount to be proven at trial, subject,

however to the maximum amount permitted under the Government Claims Act or under such

insurance policy as the Defendant may have in place relative to his claim.

SECOND CAUSE OF ACTION

58. Rosalie re-alleges and incorporates by reference each and every allegation in paragraphs 1

through 55.

59.  As a direct and proximate result of the carelessness, negligence and deviation from the

applicable standards of care that ought to have been afforded Tornio at GMH, Rosalie is

entitled to recover from the Defendant damages in an amount to be proven at trial, subject,
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however to the maximum amount permitted under the Government Claims Act or under such

insurance policy as the Defendant may have in place relative to her claim.

TH I R D C A U S E  O F  A C T I O N

60. Tornio re-alleges and incorporates by reference paragraphs 1-55.

61. But for the Defendant's negligent acts, Tornio would not have incurred the vast majority of

the medical expenses that the Defendant has charged to him.

62. The Defendant has a moral and professional duty to reduce, abate or forgive the medical

charges arising from care necessitated by the Defendant's negligent actions.

PRAYER

The Plaintiffs pray:

a. For damages to Tornio for the injuries he suffered as a result of the Defendant ' s negligence;

b. For damages to Rosalie for the injuries she suffered as a result of the Defendant's negligence;

c. For attorney fees pursuant to 5 G.C.A. 6301(a), should the Court determine such an award is

justified upon the evidence presented at trial; and

d. For such other and further relief as the Court determines to be appropriate.

Counsel or Plaintiffsf

DAVID J. LUJAN, E Q.,

L U J A N U I & PEREZ LLP,

VERIFICATION

I ,  Tornio Kikuchi , a Plaintiff in the above-entitled matter, have read the Complaint and
k now the contents thereof . The same is true of my own knowledge , except as to those matters
which are stated on information and belief, and, as to those matters, I believe them to be true.
Pursuant to 6  G.C.A. § 4608 , I declare under penalty of perjury that the foregoing is true and
corrected Executed August 30, 2013, in Hagatna, Guam.
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Approved Date: 02/96
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