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Civil Case No. 02-00022 
United States of America v Government of Guam 

 
Guam Solid Waste Authority 

 
 
Pursuant to the Court’s Order dated March 3, 2015, the Receiver files this Special Report as the 
response to the Government of Guam’s Interim Maintenance Plan, dated February 25, 2015. 
 
We will comment on the specific Interim Maintenance Plan and respond to the arguments made by the 
Government of Guam in its filing dated February 25, 2015 that accompanied the Interim Maintenance 
Plan on the same date. 
 
In the filing that accompanied the Interim Maintenance Plan, the Government of Guam says it did not 
prioritize funding for the Route 4 enhancements because it was the Receiver’s position, a position also 
adopted by the Court that the Government of Guam would be allowed to withdraw from the 
commitment to address the deficiencies in Route 4.  The Government’s decision not to prioritize this 
project was made prior to June 26, 2012 when the Director of DPW certified to the Court that federal 
funds were not available for the Route 4 work. This was a direct result of the Government of Guam’s 
decision not to include the project in its plan for the use of federal highway funds. The position of the 
Receiver upon which Mr. Mantanona says the Government of Guam “detrimentally relied” in making its 
2012 decision not to prioritize the use of federal funds for Route 4, was first discussed in the Receiver’s 
Quarterly Report dated May 21, 2013. See, ECF 1067.  The specific report referred to by Mr. Mantanona 
in his February 25, 2015 filing is the Special Report of the Receiver dated January 29, 2014. See, ECF 
1295.  Mr. Mantanona therefore seems to be claiming that the Government of Guam made its decision, 
announced to the Court in 2012, not to use federal funds for the work on Route 4, based on the 
Receiver’s statement and the Court’s concurrence in the Receiver’s position that was first mentioned by 
the Receiver in May 2013 and not fully articulated until its Special Report of January 29, 2014.  See, ECF 
1295. 
 
It should also be noted that Mr. Mantanona significantly misstates the Receiver’s position in this matter.  
In the Receiver’s Special Report of February 18, 2014 [ECF 1306], a report ordered by the Court as a 
reply to the Government of Guam’s and the United States response to the January 28, 2014 Special 
Report, the Receiver did say that the Government of Guam has two options with respect to the 
additional unfunded projects:  “either fund them or remove the requirement.”  However, with respect 
to the Route 4 Safety Projects, the Receiver further clarified its position as follows: 
 

“With respect to the Route 4 Safety Projects, the Government of Guam is required to complete 
the projects necessary to make Route 4 safe for the truck traffic required to transport waste to 
the Layon Landfill. Several significant projects have been completed or are now in progress to 
accomplish this requirement. However, the Government of Guam failed to address numerous 
curves and other obstructions that needed work to make the route safe for the public and the 
large vehicles required to transport waste. When the Receiver conducted its own review of 
these areas, the Government of Guam, through the Department of Public Works, agreed that 
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the additional work was needed (see Special Report of DPW dated January 9, 2012). DPW also 
certified to the Court that it had no funds available for the work and requested that the Court 
agree to provide the funds through the Receiver. The Court, in an Order dated February 15, 
2012, ordered DPW to use its best efforts to obtain funding through normal sources but if it 
could not do so without significantly delaying the needed safety enhancements, the Court would 
authorize the Receiver to pay the cost through funding available to the Receiver. DPW 
subsequently certified to the Court that funds could not be obtained through its normal funding 
process. To withdraw this requirement, the Government of Guam simply needs to directly fund 
these roadway improvements without delay as it did with the bridge rehabilitation and 
replacement and other Route 4 Projects it has regularly reported upon in the Court’s Quarterly 
Status Conferences.” 
 

The Court’s Order in which the Court concurred with the Receiver’s position on the additional projects, 
is the Court’s Order dated March 17, 2014. See, ECF 1319.  In this Order, the Court specifically 
references the Receiver’s Special Report from which the above language was quoted.  In other words, 
the Court ordered that in order for the Route 4 Safety Enhancements to be withdrawn from the 
Receiver’s direct supervision, the “Government of Guam simply needs to directly fund these roadway 
improvements without delay as it did with the bridge rehabilitation and replacement and other Route 4 
Projects it has regularly reported upon in the Court’s Quarterly Status Conferences.”   When these 
statements are considered in context and the correct time-frame, it is clear that the notion that the 
Government of Guam was induced by the Receiver and the Court not to fund the Route 4 Safety 
enhancements has no merit. 
 
It should also be noted that the Receiver has not resisted the Government’s plan to close the Dededo 
Transfer Station.  For the reasons we have stated, we think it is bad solid waste policy for Guam but 
concur that it is the policy prerogative of the Government of Guam and, with the Court’s concurrence, 
we are prepared to implement it.   
 
However, the Receiver disagrees with the position of the Government of Guam that GEPA has the 
authority to close the facility.   The Director of GEPA, Eric Palacios, was unable to identify GEPA’s 
authority to close the Dededo facility when he testified in Court on February 4 and 5, 2015, because, to 
the best of our knowledge, no such law or regulation exists.    Moreover, the Receiver believes that 
GEPA does not have the expertise in this area.  If the facility is to be closed, it is the Operator’s 
responsibility to close it.  During the tenure of the Receivership, the Receiver is the operator.  However, 
if GEPA wishes to provide the funding for the closure, the Receiver would welcome it.  This would 
mitigate any additional cost to the Government of Guam assuming it comes from an existing source of 
funds.   
 
With respect to permitting of the other residential transfer stations, the Government of Guam has not 
withdrawn the requirement that they be permitted.  Thus, the projects needed to upgrade these 
facilities to meet the legal requirements for permitting must be funded and completed.  These projects 
cannot be completed by the end of 2015 because of the funding delay caused by the Government of 
Guam’s refusal to fund them.   
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Likewise, with respect to Dero Road, we have not resisted the Government’s wish to drop pedestrian 
ways and bicycle lanes.  It was the Government of Guam that insisted these features be included in the 
initial design.  If the Government of Guam now wishes to remove them, then a revised design will have 
to be completed.  If the Court agrees that this is permissible legally and orders such work, the Receiver 
will commence the redesign work and eliminate these features.  The Receiver agrees with the Mayor of 
Ordot about the importance of managing the storm water that will affect Dero Road.  If we properly 
repair Dero Road, as we believe should be done as a part of the environmental closure of the Ordot 
Dump, compliance with the applicable storm water regulations is required.  These are federal 
regulations, adopted by Guam and they cannot be waived.  Neither should the basic safety features like 
guard rails be omitted.  
 
 
The February 25, 2015 Interim Maintenance Plan      
 
We will now provide a review of the Government of Guam’s Interim Maintenance Plan relative to the 
Receiver generated technical report on Route 4 hazardous curve conditions – Layon Trash Haul Route 
Evaluation Route 4, from  Ylig Bridge to Dandan Road (Winzler & Kelly August 2011), the DPW Special 
Report – Layon Landfill Haul Road Evaluation Route 4 – Ylig Bridge to Dandan Road (Response to Winzler 
& Kelly Report) (DPW January 2012), and the DPW Route 4 Curves Phase 1 – 25% Conceptual Design and 
Engineer’s Cost Estimate (AECOM July 2014). 
 
As the Court understands from its recent site visit, there are hazardous roadway conditions along a 
specific portion of Route 4 which large tractor-trailers weighing 90,000 pounds and filled with trash 
travel down to the Layon Landfill multiple times per day, six days a week. These hazardous road 
conditions did not just develop overnight.  The poor road conditions were noted by the Government of 
Guam in the site selection process for the landfill and the Environmental Impact Statement for sighting 
of the Landfill in 2005, three years before the Court appointed a Receiver.  DPW made a commitment in 
that report to fix these problems before the landfill opened.  At that time, the landfill was scheduled to 
open in 2007.  While the Court relied upon DPW to fix these problems, it did monitor the DPW work at 
each Quarterly Hearing.  DPW did indeed use federal funds to improve road and bridge conditions along 
the northern portion of Route 4.  Unfortunately, it failed to make the required improvements in the 
southern portion of Route 4.  When the Receiver became aware of the Government of Guam’s failure to 
address those hazardous road conditions, the Receiver initiated an independent review conducted by 
traffic specialists with Winzler & Kelly in 2011.  The Winzler & Kelly Report (W&K Report), as it is 
referred to, was submitted to the District Court and the Court required DPW to review it and respond. 

DPW, in its report to the Court responding to the W&K Report, agreed the hazards identified in the W&K 
Report were problematic. Specifically, the W&K Report identified five recommended interim 
improvements: 1) Vegetation removal; 2) Remove rock out-crops; 3) Place warning signs at “marginal” 
curves to alert motorists of trucks on the roadway; 4) the use of pilot cars to escort the transfer trucks 
between Asanite point and As-Alanso; and 5) the addition of shoulders in the curves along the route 
which would enhance safety for all vehicles.  

The W&K Report asserted that four of the five recommended interim improvements should be 
implemented prior to initiation of landfill operations, which were to commence in less than a month at 
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the time the W&K Report was completed. The fifth recommended interim improvement, shoulder 
improvements, should be implemented as soon as possible to improve and sustain the outside edges of 
pavement where off tracking (when a vehicle’s wheels go off the pavement onto the shoulder) is 
inevitably going to stress the pavement and/or the shoulder of the road if permanent roadway 
improvements are not forthcoming.  DPW also stated they agreed with this measure when it wrote: 
 

‘With regard to the pavement width, the DPW generally agrees with the Winzler & Kelly report, 
that the addition of shoulders in the curves along the route would enhance safety for all 
vehicles, especially when a transfer truck is encountered travelling in the opposite direction. 
This is further supported by some of the photos that show evidence of apparent off-tracking of 
tires from the pavement surface around the tighter curves. 

The DPW generally agrees that safety would be enhanced on Route 4 by constructing the four 
foot shoulders at the curves indicated in Table 1, especially for transfer truck maneuvering.’   

 
[ECF 1526]. 
 
 
The Government of Guam’s Interim Maintenance Plan 
 
The Government of Guam’s Plan presents five activities to mitigate the road hazards identified in the 
W&K Report: 1) Brush Removal; 2) Roadway Width enhancement; 3) Roadway Striping; 4) Roadway 
Signs; and 5) a Pilot Vehicle Program.   Items 1, 2, 3 and 4 are essentially the same steps recommended 
in the 2011 W&K Report, and which DPW has not consistently implemented to date.  The latest plan 
indicates that they will now actually implement these recommendations if they receive additional 
funding to pay for them.  The only recommendation from the 2011 W&K Report that has been 
consistently implemented is the recommendation for pilot vehicles.  This recommendation was 
implemented by the Receiver through its contractor Guahan Waste Control.   
 
We shall briefly describe each of the activities and comment on DPW’s current plan as it was presented 
to the Court.   
 
1) Brush Removal – This proposed element of the Interim Plan appears adequate. Vegetation or brush 
removal and ongoing maintenance of roadway right-of-way should continue unabated to maintain 
maximum lines of sight for drivers using this portion of Route 4 from Ipan to Dandan Road as indicated.  
One of the main reasons why vegetation growth is a greater hazard along this stretch of roadway, than 
other parts of Route 4, is because much of the roadside ground on either side of the travelled way is 
elevated above the roadway and in close proximity to the roadway creating a protruding hazard which 
allows vegetation to quickly obstruct the line of sight extending the hazard toward the roadway.  One 
week per month with a four person crew with proper equipment may be adequate to address 
vegetation growth but this should be re-accessed often.  It should be noted that the plan for brush 
removal is helpful but not new.  This is simply an unfulfilled commitment from 2011 for which DPW now 
seeks external funding through the Receiver and/or legislative appropriation, and further, would not be 
an issue now had DPW implemented Route 4 reconstruction improvements as it had committed to in 
2005.    
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2) Roadway Width – This proposed element of the interim maintenance plan could be counter-
productive, increasing the hazards on the route rather than reducing them.  The key element in the 
W&K Report, the DPW review of the W&K Report, and the AECOM 25% conceptual design is the 
enhancement of the shoulder to increase the roadway width.   As with these reports and plans, the 
Interim Maintenance Plan also plans to increase the roadway width for 15 of the 16 curves identified in 
the Plan. However, one primary attribute is missing - the government’s Interim Plan does not include 
the relocation of guardrails and it is also silent on the removal of rock outcrops along the roadway.   
Without the relocation of guardrails and the removal of rock protrusions and outcrops, the hazards 
alongside the roadway are made closer to the traveled way by virtue of the widening of the paved 
shoulders. If DPW simply widens the shoulders without moving the guardrails and eliminating the 
outcrops from the sidewalls of the road, then drivers could find themselves in a more dangerous 
situation by driving too close to the protruding hazards raising the risk of more accidents.  DPW’s plan 
therefore brings the driver to what traffic specialists call less than the Shy Distance1 of such hazards.  
Drivers will have a tendency to stay away from the guardrail or roadside hazard and therefore the 
pavement width enhancement of the shoulder is unrealized and ineffective in reducing vehicle 
encroachment or off-tracking unless rock hazard removal and guardrail relocation is performed with the 
pavement width improvements.  Also, an inspection of the roadside edges at the curves indicates that at 
some locations it is not clear there is even enough horizontal distance between the guardrail or roadside 
hazard from the edge of existing pavement to allow for the widening without the relocation or removal 
of the roadside hazard. Additionally, as the roadway is widened, there is less area for stormwater 
drainage to flow outside of the pavement edge, concentrating a flow that will erode aggregate or 
asphalt milling surfaces to a greater degree than paving and present a driving hazard.  In comparing the 
costs for this Plan with those of the DPW special report and the AECOM cost estimate, part of the cost 
differential is related to the lack of rock hazard removal, guardrail relocation and the associated traffic 
control and grading work needed to perform these aspects of the mitigation.   It is also not clear in the 
material costs  of the Plan, for roadway widening, whether a cross section of typical pavement materials 
were included or only the upper asphalt or concrete paving materials thereby resulting in a pavement 
section not supportive of anticipated loads.  
 
Because our project engineer is not a highway engineer, to ensure that our assessment of this aspect of 
the DPW Interim Maintenance Plan is valid, we secured the services of Frank W. Penry, PE, TE, a licensed 
highway engineer employed with our consultant GHD.  GHD (Mr. Penry) agrees with the concerns we 
express about this aspect of DPW’s Interim Maintenance Plan.  Mr. Penry’s curriculum vitae is marked 
and attached hereto as Exhibit A. 
 
Roadway Striping – This measure in the Plan is an inherent aspect of the Shoulder or Roadway widening 
and cannot in itself reduce potential hazards unless done in conjunction with the other work. 
 

 1 Shy line offset. Rigid objects such as roadside barriers close to the pavement tend to intimidate drivers, 
causing them to slow down or shift positions. This may result in a loss in road capacity that can be a concern.  It is 
preferable to locate guardrails, and have hazards, at or beyond the shy line offset.   
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Roadway Signs - This measure is consistent with the recommendation in the W&K Report and DPW 
Special Report. 
 
Pilot Vehicle Program – The government’s Interim Maintenance Plan maintains the pilot vehicle program 
is a needed interim measure; however, the plan does not address the recommendation in the W&K 
report to upgrade to an automated active warning system. 
 
The key aspect of the Interim Maintenance Plan, the widening of the roadway at the shoulders is not 
advisable, as presented, without removal of the roadside hazards and guardrail relocation.  To address 
this would require additional steps that are contemplated in the W&K report but not planned or funded 
in the interim plan. 

The Government of Guam’s recent criticism of the work contemplated under the AECOM plan is that 
much of this work would be lost when the more permanent fix to Route 4 is implemented.  This problem 
is created by the approach DPW is apparently taking to this matter and is resolved if DPW simply  brings 
the roadway up to federal standards wherever it Is upgraded, thus eliminating the need for future  
enhancements to bring it up to federal standards. 

Finally, the Court has been presented with descriptions of the federal funding process for Guam that 
makes the process sound as if it is driven by objective criteria and is essentially non-political and non-
discretionary.   While the federal process does require that certain criteria be met when using federal 
funds and that the projects be built to federal standards, the decisions about which projects from the 
total list of projects meeting these criteria actually get funded and built, is essentially a political process 
and discretion lies with the Governor and Lt. Governor through the Director of Department of Public 
Works.  This was clearly demonstrated in the testimony provided to the Court on February 3, 2015, 
when the new Director of DPW, Glenn Leon Guerrero, was asked if he would reprioritize the projects for 
Route 4 if so instructed by the Governor or Lt. Governor.  His answer was an unequivocal “yes”.  Given 
the small number of voters in the South, major transportation programs will always be difficult to 
achieve in this part of Guam.  The temptation to use the funds to influence the votes of larger 
constituencies will always be great and the wait for federal funds for the Route 4 safety projects will be 
a very long one if this is allowed to be the process that decides when these issues are addressed.  This is 
clearly evidenced by the fact that in 2005 the Government of Guam told the public in the documents 
environmental impact statement selecting the landfill site that the road would be ungraded by 2007.   
This process has now pushed this out to 2030.  Unless this Court insists that the Government of Guam 
honor the commitment it made when GovGuam decided to locate the landfill in the south, it is not clear 
when or if these upgrades will ever occur. 

In conclusion, the interim maintenance plan is simply a restatement of several elements recommended 
by the original W&K Report.  The Government of Guam now seeks funding from GSWA and/or the Guam 
legislature to carry out their plan.  The shortcut the Government of Guam proposes for widening the 
roadways, however, may actually create a greater hazard since it fails to address the relocation of 
guardrails and utilities needed to actually remove the hazards of this stretch of road.  We urge the court 
not to accept the interim shortcut to widening and to require that the widening be done as 
contemplated by the W&K Report and that the roadway be brought up to federal standards wherever it 
is addressed to avoid the waste of the resources needed for these improvements.  We recommend that 
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the Court require DPWs full compliance with the commitments made in 2005 and in the interim, with 
the recommendation of the W&K Report and that the Receiver secures a second opinion on the AECOM 
plan from a qualified highway engineer to ensure that when implemented it will achieve the desired 
outcome.  

We thank the Court for this opportunity to submit this reply and for the guidance needed to complete 
our work in a timely manner.   
 
I declare under penalty of perjury under the laws of Guam and the United States that the foregoing is 
true and correct. 
 
Dated this 12th day of March 2015.    
 

        
       _______________________________ 
          David L. Manning 
          Receiver Representative 
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