
 
 
 
 
 
 
 

 

 

May 2, 2013 

 

Rodney R. McInnis 

Regional Administrator 

NMFS Southwest Regional Office 

501 W. Ocean Blvd., Suite 4200 

Long Beach, CA 90802 

 

RE: NOAA’s Proposed Rule for Enhanced Document Requirements To Support Use of the 

Dolphin Safe Label on Tuna Products (NOAA-NMFS-2013-0016) 

 

Dear Sir: 

The National Oceanographic and Atmospheric Administration’s (NOAA) proposed regulations 

will not create a sustainable, eco-safe approach to fishing for tuna.  Moreover, the regulations 

continue to mislead consumers about harm to dolphins in the capture of tuna outside of the 

eastern Pacific Ocean (EPO) that bears the dolphin safe label. 

Importantly, while failing to completely address the fact that tens of thousands of dolphins each 

year are killed and injured in the capture of so-called "dolphin safe" tuna outside of the EPO, the 

proposed regulations will continue to motivate U.S. and international fishermen to fish using fish 

aggregating devices (FADs), a method of fishing that has had devastating impacts on the 

sustainability of fisheries globally, according to Greenpeace, Pew Trusts and others. Fishing on 

FADs results in incredibly high levels of bycatch and discards of millions of sharks, billfish, 

endangered sea turtles, juvenile tunas and dolphins.  Of course, the high level of bycatch and 

discard of countless juvenile tunas, before they have been able to mature and contribute to the 

biomass, has incredibly adverse impacts on the long-term sustainability of fisheries. 

These draft regulations still do not fully implement the letter and the spirit of the 1997 

International Dolphin Conservation Program Act (IDCPA), which requires that tuna bearing the 

dolphin safe label must be independently certified as being caught without harm to dolphins. The 

proposed regulations do nothing to correct present deficiencies that make certifications of no 

“mortality” or “serious injury” to dolphins unreliable and unverifiable for all tuna captured 

outside of the eastern Pacific Ocean (EPO). Tuna fishing in the EPO is strictly monitored 

through the robust legally-binding multilateral tracking and verification system established under 

the Agreement on the International Dolphin Conservation Program (AIDCP), a treaty to which 

the United States is a signatory.  The AIDCP system uniquely requires 100% independent 

scientific observer coverage on-board all large fishing vessels and includes observer- and 

government-verified segregation of dolphin safe from dolphin unsafe tuna from the moment it is 

captured through unloading, storage and processing.  Observer reports of any alleged 



 
 
 
 
 
 
 

 

improprieties are reviewed regularly by the AIDCP International Review Panel, which proposes 

sanctions and follows up with governments to ensure full compliance. 

By comparison, while continuing to require this verifiable program for tuna caught in the 

EPO/AIDCP, the proposed regulations will effectively rely only on the self-certification of an 

economically self-interested captain to certify no dolphins were harmed in the capture of all tuna 

caught outside of the EPO – which accounts for more than 95% of the tuna in the U.S. market.  

This is, for many obvious reasons, completely unreliable and unverifiable.  While the proposed 

regulations raise the possibility of including on-board observer certifications, the document goes 

on to qualify that possibility to the point of insignificance by saying that National Marine 

Fisheries Service will, at some undefined point in the future, produce a list of non-EPO programs 

where the observer a) exists on-board all vessels, b) is qualified to certify no dolphins were 

harmed and, most important, c) is authorized by the observer program in question to certify no 

harm to dolphins.   

There are no AIDCP-comparable observer programs in the world today outside of the EPO that 

provide 100% on-board independent scientific observer coverage where the observer is trained, 

qualified and certified, and is mandated to report on all aspects of the fishing activities, 

identification of dolphin interactions by species, identification and quantification of other 

unintended bycatch, and any alleged violations of rules and procedures by the captain and/or 

crew.  Taking as a comparative example the program in the Western and Central Pacific, where 

much of the U.S. fleet fishes for tuna, the observers are, for the most part, merely elements of 

programs of individual island nations and report data back only to those nations, primarily 

related to the number of fishing days at sea.  Training and other data-collection is sporadic and 

not regularly shared with the regional fishery management organization, the WCPFC.  

Underscoring this, the US has itself pointed out monitoring deficiencies in reports and 

interventions with that and other regional fishery management organizations.   The deficiencies 

in this and other observer programs in the world’s tuna fisheries, with the exception of the 

AIDCP/EPO, have also been highlighted by the International Sustainable Seafood Foundation in 

their annual Status of the World Fisheries for Tuna report (http://iss-

foundation.org/science/status-of-the-stocks/2011-2/ ). 

Even in the highly unlikely case a fishing captain was willing to risk his employment to self-

certify that he killed a dolphin, making his tuna unsellable in the U.S. and international markets, 

the proposed regulations fall far short of ensuring consumers that dolphin unsafe tuna will be 

verifiably segregated from dolphin safe tuna on the vessel and not be mixed through storage and 

processing.  First of all, it is again based only on the assertion of the captain that he kept the tuna 

separated on board the vessel, but more important, the proposed rules acknowledge they are only 

able to reach U.S. processing facilities in requiring the segregation of tuna in storage and through 
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processing.  Most tuna is processed in off-shore facilities and, once again, economically 

interested processors are going to be disinclined to dramatically diminish the economic viability 

of their end product by segregating production.  The key elements required for the level of 

tracking and verification demanded and expected by consumers, as reflected in public comments 

submitted thus far in response to these proposed regulations, are still not reflected in this NOAA 

proposal. 

The fleets of nations fishing for tuna in the EPO under the numerous dolphin conservation and 

sustainable fishery management mandates and obligations under the AIDCP Agreement bear the 

burden of exceptionally high financial costs.  The fleets must pay for the observers, the full array 

of dolphin safety gear, expensive specialized nets that allow the dolphins to escape unharmed, 

and extensive training for the captains and crews.  They also pay the price for lost fishing 

opportunities with strict restrictions on fishing near or after sunset to ensure they and the 

observers can be certain the risks to dolphins are minimized.  They have agreed to make these 

sacrifices in the interests of minimizing unintended dolphin mortalities and ensuring the 

sustainability of the fishery for future generations.  In contrast, for all other fisheries of the world 

that supply the U.S. market with “dolphin safe” tuna, there are not similarly trained and certified 

on-board observers, special nets and other dolphin rescue and safety equipment and procedures, 

and no restrictions on night fishing – a time when no one can see whether dolphins are in the net, 

killed or otherwise harmed.  All this despite the clear scientific evidence that regular and 

significant interactions with dolphins are occurring in these other fisheries – with high numbers 

of mortalities.  

Over the past twenty years, since the enactment of the original Dolphin Protection Consumer 

Information Act, American consumers have come to believe and expect that the dolphin safe 

label on a can of tuna meant that no dolphins were harmed or killed in the capture of that tuna.  

However the regulations and laws governing the use of that label have never truly delivered on 

that consumer expectation and this will certainly not change under the ineffectual changes 

proposed by NOAA.  

Contemporary science makes it clear that tens of thousands of dolphins are harmed in non-EPO 

tuna fisheries each year and NOAA has acknowledged very clearly that the current dolphin safe 

labeling regime has failed to account for this reality.  Contrary to this irrefutable scientific 

evidence, the proposed regulations seek to sweep this fact under the rug by saying that the 

Secretary of Commerce has not identified any of these fisheries as having a “regular and 

significant” interaction with dolphins or experiencing “regular and significant” harm to dolphins.  

This raises the question: what exactly is the Department of Commerce’s definition of “regular 

and significant” and is there a defined process for determining “regular and significant?”  The 

answer to both questions is that neither exists. 



 
 
 
 
 
 
 

 

The draft regulations would perpetuate the deficient standards for tracking and verification 

requirements for alternative dolphin-safe labels currently in use. They would conveniently hide 

from consumers the fact that tens of thousands of dolphins are killed each year in non-ETP tuna 

fisheries around the world and that those tuna products are today, and would continue to be, sold 

in the United States as “dolphin safe.” The draft regulations do nothing to correct the current 

consumer deception as to the true dolphin-safe status of tuna bearing the dolphin-safe label.  

The reality is that NOAA cannot correct these problems through the issuance of regulations.  

These deficiencies in the dolphin safe labeling regime can only be addressed through legislation 

that must be enacted by Congress to bring the dolphin-safe labeling rules in line with consumer 

expectations that have developed over the past twenty years.  

Congress and not NOAA must address the discrimination against tuna caught in the EPO under 

the fully trackable and verifiable AIDCP program, and should restate and clarify its previously 

stated intent in enacting the International Dolphin Conservation Program Act of 1997 that tuna 

caught outside of the EPO and labeled as dolphin safe must independently certify and prove that 

no dolphins were harmed.  Until this is done and until the AIDCP certified and labeled tuna is 

permitted to come into the market, consumers will not be provided with the critical and accurate 

information they need to, for the first time, make an educated purchasing decision and choice 

about the level of protection they want for “dolphin safe” tuna. Consumers today are given one 

and only one choice in dolphin safe labels, and it is a false and deceptive choice at that. 

 

Mark J. Robertson 

Campaign for EcoSafe Tuna 

Washington, DC 

 

 

http://www.ecosafetuna.org/press-room/announcements/noaa-ducks-dolphin-safe.html

