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DISTRICT COURT OF GUAM

TERRITORY OF GUAM

                                                  

UNITED STATES OF AMERICA,

Plaintiff, 

vs.

GUAM WATERWORKS AUTHORITY,

Defendant.

CIVIL CASE NO. 02-00035
  
  

     
REPORT & RECOMMENDATION
re Deadlines for Outstanding Projects

On March 9, 2011, the Chief Judge directed the parties herein to meet with the below-

signed Magistrate Judge Manibusan to collaborate on workable deadlines with respect to

projects that remained outstanding under the 2006 Amended Stipulated Order filed with and

approved by the court in October 2006.  Initially, the parties preferred to negotiate a possible

resolution between themselves.  However, on March 31, 2011, the parties advised the court they

had reached an impasse in their settlement attempts.  Thus, on April 28, 2011, the court held a

hearing to address the setting of deadlines for outstanding projects.  Having heard from the

parties, the court now issues this Report & Recommendation as directed by the Chief Judge.

BACKGROUND1

Guam Waterworks Authority (“GWA”) is a public corporation created under the laws of

Guam. 12 GUAM CODE ANN. § 14103.  GWA has the authority to produce, treat, transmit, store,

  Because the facts are familiar to the parties, the court will discuss them only as1

necessary to explain its recommendation.

Case 1:02-cv-00035   Document 154    Filed 07/07/11   Page 1 of 7



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

United States of America v. Guam Waterworks Authority, Civil Case No. 02-00035 page 2 of 7
Report & Recommendation 

distribute, and sell water on Guam, and as well the authority to collect, treat, and dispose of

wastewater on Guam.  12 GUAM CODE ANN. § 14104(a).  GWA owns and operates a Publicly

Owned Treatment Works (“POTW”), as defined in 33 U.S.C. § 1292(2)(A), that includes five

wastewater treatment plants (“WWTPs”) on Guam that are subject to the conditions and

limitations contained in National Pollutant Discharge Elimination System (“NPDES”) permits

issued by EPA pursuant to the Clean Water Act (“CWA”), and a wastewater collection and

conveyance system (“Wastewater Collection System”) to transport sewage to the WWTPs. 

GWA also owns and operates three Public Water Systems that supply drinking water for the

majority of the population of Guam:  the Northern, Central, and Southern Systems.    

On December 20, 2002, Plaintiff United States of America, on behalf of the United

States Environmental Protection Agency (“EPA”), initiated this action by filing a Complaint

against Defendants GWA and the Government of Guam under the CWA, 33 U.S.C.

§§ 1251-1387, and the Safe Drinking Water Act, 42 U.S.C. §§ 300f - 300j-26 (the “SDWA”). 

In the Complaint, the United States sought injunctive relief and the appointment of a receiver

pursuant to section 504 of the CWA, 33 U.S.C. § 1364, and section 1431(a) of the SDWA, 42

U.S.C. § 300i(a), to address the imminent and substantial endangerment to the health and

welfare of persons presented by:  (1) the numerous and repeated discharges of untreated and

inadequately treated wastewater from GWA’s POTW, resulting in elevated levels of fecal

coliform bacteria in both surface waters and drinking water wells on Guam; and (2) serious

deficiencies in GWA’s Public Water Systems, causing contaminated water to be served to the

public.  The United States also sought both civil penalties and injunctive relief under CWA

section 309(b) and (d), 33 U.S.C.  § 1319(b) and (d), for violations of the CWA and the terms

and conditions of applicable NPDES permits, and under SDWA 1414(b), 42 U.S.C.

§ 300g-3(b), for violations of the SDWA and the National Primary Drinking Water Regulations. 

The Government of Guam is identified in the Complaint as a defendant as required by CWA

section 309(e), 33 U.S.C. § 1319(e).

In June 2003, without any finding or admission of liability against or by GWA or the

Government of Guam, the parties entered into a Stipulated Order for Preliminary Relief
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(“Stipulated Order”).  Docket No. 17.   The parties believed entry of the Stipulated Order was

“the most appropriate way to require the immediate implementation of short-term projects and

initial planning measures by GWA and the Government of Guam . . . to begin to address issues

of compliance at GWA’s POTW and three Public Water Systems” Id. at 3.  The parties also

“contemplate[d] entering into a further stipulation to address additional compliance issues after

[GWA and the Government of Guam completed] the initial planning measures” set out in the

Stipulated Order.  Id.  

Subsequently, the Stipulated Order was modified twice – in August 2004 and October

2006 – by the parties’ agreement and approved by the court. See Docket Nos. 36 and 40-41. 

The latest version shall hereinafter be referred to as the “2006 Amended Stipulated Order.”

Although the “initial planning measures” contemplated under the 2006 Amended

Stipulated Order were completed, GWA had not completed several required projects.  The Chief

Judge conducted quarterly status hearings over the course of one year in the hopes of reaching

some resolution to said projects.  On November 18, 2010, the Chief Judge directed the parties to

work together to draft a proposed plan for the completion of the outstanding projects.  Docket

No. 136.  The parties attempted but were unsuccessful in negotiating a proposed plan to submit

to the court.  Thus, on March 9, 2011, the Chief Judge directed the parties to meet with the

below-signed Magistrate Judge to set workable deadlines with respect to the outstanding

projects.  

DISCUSSION

The court begins its discussion herein by again commending the parties for the time and

effort put forth during the course of their negotiations.  Although the parties were unable to

reach an “agreement in whole,” both parties negotiated in good faith for several weeks and were

able to reach agreement concerning many of the deadlines for the outstanding projects. 

Additionally, although not required by the 2006 Amended Stipulated Order, the parties

concurred in the inclusion of additional tasks and technical solutions to be performed by GWA

for the long term good of the community.  These additional projects include the

Infiltration/Inflow (“I/I”) Analyses and Sewer System Evaluation Surveys (“SSES”), a Sewer
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Hot Spot Cleaning Plan, a CCTV inspection and assessment, and a Sewer Hook-up Program.  

Agreement was reached on projects related to inspection, repair and/or replacement of

GWA’s aging water tanks.  Although the storage tank repair and replacement issue was a major

point of disagreement, the parties were able to compromise on this issue and agreed on the

deadline for the completion of the assessment and necessary repair, rehabilitation, replacement,

and/or relocation of all 35 of GWA’s storage tanks.  See Attachment at ¶28.  The court thanks

the parties for reaching a resolution of this issue.

The parties reached complete agreement with regard to the projects associated with the

Northern District WWTP.  See Attachment at ¶¶1-3.  Unfortunately, the parties were unable to

agree on the completion deadlines for projects associated with the Agana WWTP.  Compare

EPA’s Proposal (Docket No. 151-2) at ¶¶12-13 with GWA’s Proposal (Docket No. 151-4) at

¶¶4-5.  The differences in the proposed deadlines range from three to nine months.  Because the

court believes these differences to be minor, the court recommends that GWA’s proposed

completion dates be adopted.  The additional time will permit GWA to raise rates and financing

if the government of Japan decides it will not fund these projects.

Additionally, the parties could not agree on the deadline for GWA to develop and submit

an I/I Analysis and SSES work plan.  Compare EPA’s Proposal (Docket No. 151-2) at ¶15 with

GWA’s Proposal (Docket No. 151-4) at ¶7.  Because the difference in their proposed deadlines

is only 90 days, the court recommends adoption of GWA’s schedule.  As GWA notes, the

additional 90 days will ensure the survey provides the solutions both parties agree is needed.

The major difference between the parties concerned upgrades to the Agat-Santa Rita,

Baza Gardens, and Umatac-Merizo wastewater systems (collectively referred to as the

“Southern wastewater systems”).  The parties agreed that  by December 31, 2013, GWA shall

complete an evaluation of the Southern wastewater systems and submit to EPA a report

documenting the findings of the evaluation, along with a plan and schedule to implement

proposed improvements thereto.  See EPA’s Proposal (Docket No. 151-2) at ¶¶17, 20 & 22 and

GWA’s Proposal (Docket No. 151-4) at ¶¶9, 12 & 14.  Unfortunately, the parties could not

agree on the deadlines to complete any improvements to said wastewater systems.  EPA
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proposed that all improvements to the three wastewater systems be completed by December 31,

2016 – three years after the submission of the Southern wastewater systems evaluation report.

See EPA’s Proposal (Docket No. 151-2) at ¶¶18, 21 & 23.  GWA, on the other hand, proposed a

longer range schedule, with improvements to the Agat-Santa Rita wastewater systems to be

completed by December 31, 2019, upgrades to the Baza Gardens wastewater systems to be

completed a year later (December 31, 2020), and improvements to the Umatac-Merizo

wastewater systems to be completed by December 31, 2021.  See GWA’s Proposal (Docket

No. 151-4) at ¶¶10, 13 & 15. 

Pursuant to ¶43 of the 2006 Amended Stipulated Order, GWA was required to develop a

schedule for the performance of Comprehensive Performance Evaluations (“CPE”) of the

Southern wastewater systems to “identify performance-limiting factors and recommended

improvements needed to bring each of these [sewer treatment plants] into compliance with their

respective NPDES permit requirements.”  Docket No. 40 at ¶43.  The CPEs for the Southern

wastewater systems was to be completed by September 2004.  Id.  At the hearing held on

April 28, 2011, Robert Mullaney informed the court that this study was completed in 2005,

however GWA never implemented any of the improvements identified in the CPEs and other

upgrades to bring the Southern wastewater systems into compliance.  GWA conceded that the

Southern wastewater systems are currently not in compliance.  According to Ken Greenburg

with EPA’s Clean Water Act Compliance Office, the most serious problem within the Southern

wastewater systems are the sewage spills and bypasses of raw sewage occurring at the Agat-

Santa Rita WWTP.   Mr. Greenburg further stated the EPA could not accept GWA’s proposed2

  According to the EPA’s February 2011 Status Report, 2

from October through December 2010, the Agat-Santa Rita WWTP operated so
poorly that it discharged higher concentrations of total suspended solids than the
concentrations that were received at the WWTP, violating the removal
requirements for total suspended solids.  In addition, bypasses of raw sewage
repeatedly occur[red] at the Agat-Santa Rita WWTP, in which GWA discharges
untreated sewage to Tipalao Bay in violation of the WWTP’s NPDES permit. 
On five separate occasions between August 2009 and July 201, GWA routed
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deadline of December 31, 2019 to complete improvements identified for the Agat-Santa Rita

wastewater system without implementing more aggressive interim measures to remediate the

ongoing violations.

The court concurs with EPA’s position on this matter.  The court can no longer delay for

another decade the solutions desperately needed for the problems experienced by the Southern

wastewater systems.  While the court can appreciate the Defendants’ concerns that the average

ratepayers can not afford or will find it difficult to pay rates associated with an earlier

completion date, GWA’s own affordability analysis tables reveal that the average ratepayer is

currently paying less than the recommended rate of 4.5% of monthly household income

(“MHI”).  See Docket No. 151-9 at 3, 8-9.  Currently, these tables show that the average

ratepayer is paying significantly less than the recommended 4.5% of MHI.  Under GWA’s

proposed scenario, Guam ratepayers would only meet or exceed the 4.5% recommended rate in

the year 2017.  The court simply can not allow this ongoing risk to public health to continue

knowing that a solution can be achieved sooner if GWA increased its rates.  Although raising

utility  rates is never a popular decision, the people of Guam and the environment can no longer

tolerate the repeated discharges of millions of gallons of untreated sewage into Guam’s waters. 

The southern residents especially deserve a quality wastewater system which meets NPDES

permit requirements.  Accordingly, the court recommends that improvements to the Agat-Santa

Rita wastewater system be completed by December 31, 2016, with the Baza Gardens wastewater

system upgrade to be completed by December 31, 2017, and the improvements to the Umatac-

Merizo wastewater system to be completed by December 31, 2018.  The court’s recommended

deadlines for projects associated with the Southern wastewater systems are set forth in the

Attachment hereto at ¶¶8-15.  

wastewater around the Agat-Santa Rita WWTP and discharged between 14,000
and 14.4 million gallons of untreated sewage.  More recently, GWA reported a
bypass that discharged a total of 6,115,000 gallons of sewage from GWA’s
Agat-Santa Rita WWTP between October 11 and 13, 2010.

 Docket No. 142 at 8 (emphasis in original; internal docket citations omitted).
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The court shares the parties’ ultimate goal of  bringing GWA into compliance with the

CWA and the SDWA as expeditiously as possible.  The court recognizes GWA’s concern that

funding these solutions should be spread out over a number of years, however, any financial

analysis must be balanced against the equally serious risk to both public health and the

environment.  To that end the court believes the deadlines it set forth in the Attachment are fair,

reasonable and achievable. 

RECOMMENDATION

In light of the above analysis, the below-signed Magistrate Judge recommends the Chief

Judge adopt the schedule for the completion of outstanding projects, with associated terms and

conditions, as more fully set forth in the Attachment hereto.  The court applauds the parties’

laudable efforts to reach an agreement which addresses and attempts to rectify 30 years of

neglect to GWA’s core systems.  Until the Chief Judge issues a final determination on the

matter, the court encourages the parties to continue communicating with one another in an effort

to move forward to resolve their disputes in light of the court’s Recommendations.

NOTICE

Failure to file written objections to this Report and Recommendation within
fourteen (14) days from the date of its service shall bar an aggrieved party
from attacking such Report and Recommendation before the assigned
United States District Judge.  28 U.S.C. § 636(b)(1)(B).

/s/ Joaquin V.E. Manibusan, Jr.
     U.S. Magistrate Judge
Dated: Jul 07, 2011
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