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I.

4

INTRODUCTION

5

Plaintiffs' counsel are grateful to the Court for this opportunity to provide comments and

6

objections to the Federal Management Team's ("FMT") Plan of Action ("Plan") dated July 6, 2010,

7

which was filed and received by Plaintiffs' counsel on September 9, 2010. Somewhat unbelievably

8

given that Plaintiffs have spent six years relentlessly castigating the Defendants for not affording

9

consumers the opportunity to provide input BEFORE a plan de jour is rolled off the presses, the FMT

10

Plan reflects the work product of the FMT and Defendants with virtually no input from the Plaintiffs

11

or consumers. The Plan was conceived and drafted in great secrecy with what can only be described

12

as a deliberate intent to keep consumers in the dark until all drafting had been completed. The FMT

13

may claim that they drafted the Plan in consultation with experts, but this would be weak response

14

at best. Besides being demeaning to the consumers, the failure to involve Plaintiffs and consumers

15

in the preparation of the Plan ignores the very clear requirement in the Permanent Injunction that

16

consumers be included in the drafting process. The decision by the FMT to exclude the Plaintiffs and

17

other consumers from the drafting process renders the Plan, whatever its merits, a deeply flawed

18

instrument. The failure to solicit consumer input is evident in the plan both in its direction,

19

segregation not integration, and in its lack of details.

20

On September 18, 2010, from 9:00 a.m. to approximately 12:30 p.m., Plaintiffs' counsel

21

provided the community opportunity to comment on the FMT Plan. Nineteen (19) people signed

22

in and about twenty-four (24) attended. Those who provided oral comments were assured they would

23

be identified only by

24

policymakers. In addition, written comments were encouraged. The Court's determination of who

25

is and who is not similarly situated to the Plaintiffs continues to be one of chief concerns within the

26

community even more so now based upon the costs expressed in the FMT’s plan. Some of the oral

27

comments will be included herein, and the written comments received are attached to the Declaration

28

of Daniel Somerfleck filed herewith.

the categories of consumer, family members, service providers, or
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II.

4

REVIEW OF CURRENT CONDITIONS

5

June 10, 2010 marked the sixth year since the Court entered its permanent injunction. That

6

injunction was based upon findings that three (3) individuals under the care of the Defendants

7

constitutional rights, as recognized under Youngberg, had been systematically violated by the

8

Defendants. The Court also found that the Defendants had violated the Plaintiffs' rights under the

9

Americans with Disability Act and Rehabilitation Act by failing to develop an effective working plan

10

with a waiting list for community-based placements that move at a reasonable rate in accordance with

11

Olmstead. Throughout this action the question has continued to arise as to to who is and who is not

12

a member of the target population, or similarly situated to the Plaintiffs; a male with mental

13

retardation and psychosis, a male having dementia with behavioral disturbances and alcohol

14

dependency, a male with autism, bipolar disorder, and moderate mental retardation, and female with

15

mental retardation.

16

On March 2, 2010 the Court entered an order denying Plaintiffs' request for appointment of

17

receivers and instead appointed the Court Monitors to assume the role as the Federal Management

18

Team. In that same Order, the Court reiterated that in order to be similarly situated to the Plaintiffs

19

a person must be an adult in the inpatient wards but for whom community-based care is indicated, a

20

consumer of a residential program or an individual on the Wait List.

21

The Court also in its order appointing the FMT required that the Plan of Action submitted to

22

the Court must include a review of the current conditions within the Department of Mental Health

23

and Substance Abuse ("DMHSA"), and the Department of Integrated Services for Individuals with

24

Disabilities ("DISSID"), as they relate to the fulfillment in its orders. The Court also required that the

25

Plan include a statement of specific objectives and tasks that the FMT intended to undertake to fulfill

26

this Order, and the time frame within which the tasks would be accomplished.

27

Plaintiffs' first objection to the FMT Plan is that it is unresponsive to the Court's Order in that

28
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it fails to provide a review of the current conditions as they relate to the fulfillment of the permanent

4

injunction. Completely lacking are any statements supported by data regarding the make up of the

5

population, the current levels of services being provided to the target population, any reference as to

6

whether MDTPs are or are not being timely conducted or the number of persons awaiting for specific

7

related services including medical care, dental care, occupational therapy, physical therapy, and or

8

speech and language therapy. There is no breakdown as to the type of services those currently on the

9

waiting list require. Nor is there even any differentiation between those persons with mental illness,

10

as compared to developmental disabilities or a combination of both.

11

Also lacking in the Plan is any review or analysis regarding the current system of providing

12

services to the target population within the contracted services. Instead, the Plan contains general

13

statements regarding the current service providers. Following the issuance of the permanent

14

injunction the parties have agreed that a reliable measure of progress toward implementation would

15

be the attainment of outside accreditation. Several years ago the parties agreed in a written

16

Stipulation approved by the Court that, should Defendants' programs obtain JACHO accreditation,

17

the parties would consider the minimum care requirements of the permanent injunction be met.

18

Since entering into that Stipulation, Defendants have purportedly endeavored to develop

19

programs worthy of that coveted accreditation. The Court and Plaintiffs have been told time and time

20

again by a succession of management personnel and the counsel for the Defendants that operations,

21

policies and procedures, and the overall operation of the departments have been focused on the

22

JCAHO accreditation model. Notwithstanding all these promises and representations, the sad fact

23

remains that currently, on Guam, only one (1) contractor, Latte, has obtained JCAHO accreditation.

24

This single bright star of achievement is curiously omitted from the FMT Plan or report. Plaintiffs

25

believe that Latte is capable of obtaining JCAHO accreditation rapidly for other programs under its

26

operative umbrella. Even more noteworthy is that the costs for Latte program are among the lowest,

27

if not the lowest, of all the current residential programs while at the same time Latte provides the

28
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greatest depth and services.

4

The Guma Bethesda group home, operated by Latte, stands out not only because it obtained

5

JCAHO accreditation, but also because it is unique in the means in which the services are provided.

6

Unlike other service providers, Guma Bethesda operates as an all inclusive service provider providing

7

psychiatric, psychological, speech and language therapy, occupational therapy, physical therapy and

8

employment assistance with its own cadre of professionals. All of the other group home service

9

providers simply depend on DMHSA for these services. This appears to explain why consumers in

10

these other homes are not receiving even minimum care. Plaintiffs are deeply concerned that the

11

FMT has failed to recognize the progress achieved by Latte and have failed to adapt the Plan to follow

12

the footsteps fo the only accredited adult residential program on Guam

13

III.

14

CONCERNS REGARDING THE PLAN OF ACTION

15

Section 1of the FMT Plan pronounces its aspiration to true community integration, yet in

16

actuality the Plan goes counter to current best practices. Throughout the Plan there are many broad

17

brush strokes to reflect current best practices, but there is none of the detail describing how and when

18

the implementation will occur. This is in sharp contrast to the detail contained in the Amended

19

Comprehensive Implementation Plan. Nor does the FMT Plan recognize the current capacity in the

20

community; the current and projected system needs; or the desires of the consumers and their

21

families. The introduction lacks fundamental information, i.e., prevalence rates in each category of

22

disability, and utilization rates of each service. These items are the foundation of any planning.

23

The Plan seems to relegate Plaintiffs, and those most similar situated, to pleasant, relaxed

24

quiet living quarters after being daily bused to the Center five days a week. In order to be community

25

based, consumers and family members should be able to choose:

26

a.

the village where they want to live;

27

b.

their own psychiatrist;

28

c.

their own physician;
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d.

their own therapy and therapist;

4

e.

their own PCA --one that they feel comfortable with; and,

5

f.

choose from a menu of desired services.

6

Additionally the Plan seems to omit any reference to the use of existing or available

7

community programs including:

8

a.

Use existing housing and apartments;

9

b.

Use existing community services;

10

c.

Use community health care providers;

11

d.

Use a voucher system, i.e., a Medicaid waiver type program; or

12

e.

Let the consumers and family members choose.

13

There is no mention in the Plan about the sustain ability of any aspect during the 30-36

14

months the FMT projects it will take to complete the Plan, or for any time beyond that. Whereas most

15

jurisdictions have accessed Medicaid and Medicaid Waiver Programs to fund community integration

16

efforts such as that envisioned by the Plan, the FMT Plan makes no mention of other funds to absorb

17

the projected cost of the Plan. In essence, instead of a road map to completion of the mandates of the

18

Permanent Injunction, the FMT have provided a plan to plan. This is the same trap the Defendants

19

fell prey to under the management of the Governor, and it is a method almost guaranteed to result in

20

nothing being accomplished. The FMT Plan has a new twist in that it envisions spending a very large

21

amount of money, but all of its efforts will be focused almost exclusively on mental illness, with very

22

little if any effort or money being spent on consumers with development disabilities and dementia.

23
24

IV.

25

THE BUILDING OF MORE STRUCTURES

26

Plaintiffs, as well as a majority of those who provided comments, believe a fundamental

27

flaw at the heart of the Plan is the Plan's vision of a system of care consisting of one (1) large 39,000

28

square-foot multipurpose center for treatments, services, programs, training and evaluation. Plaintiffs
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object to the center in concept and as envisioned by the FMT. The following is a quote from a policy

4

maker:

5

The original purpose of that facility was really to include all

6

disabilities and also to house our service providers, to house the

7

Division of Vocational Rehabilitation, to house the Support Services

8

Division and any other programs in the community that would like to

9

be a part of that center. Also our purpose was to utilize the people

10

with vision impairment to come and do their vending stands. Anyone

11

was welcome there because we do pay a substantial amount of rent for

12

the offices that were not occupied at the building. And we didn’t want

13

the center to be just, to be a separate facility from the main stream of

14

society. We wanted everyone to be welcome there and they can put a

15

proposal in to use the facility, pay your share of the rent and

16

maintenance of the building. And that was originally how we had

17

envisioned it. Not for a service just for people with just disabilities.

18

Everyone is welcome, the whole community is welcome. Because we

19

wanted our consumers with all kinds of disabilities to feel welcome

20

there, to come there, do business there. And we had also planned to

21

have in front of the facility was to have like a Micronesian cultural

22

center where different island ethnic groups would set up their crafts,

23

sell it, and we would like for them to hire our consumers as part of

24

doing business with us. And also another plan we to set up and

25

electronic uh...you know like the one you see out here..the electronic

26

billboards. I was going to bid that out and whoever gets that bid for

27

that was to maintain that facility and that hasn’t disappeared from my

28

vision. And that was what I had really wanted to make sure it’s a self
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sustaining facility and not to be dependant upon government subsidies

4

or handouts."

5

In other words, all the consumers will be herded, grouped, and treated in a single facility

6

which is separate and apart from the rest of the community and which, to paraphrase the above quoted

7

policy maker, will become a magnet for all consumers. This is a very nice way of saying that the Plan

8

is to get consumers out of sight, out the public's way and out of the mainstream of life. Clearly,

9

current best practices do not support the concept of segregated services. The guiding principles of

10

a "system of care approach" require that the the planning of care and treatment be person focused,

11

with a strength base approach. Throughout the country, the system of care approach is considered

12

a proven best practice and widely supported.

13

The President and Director of Bazelon Center for Mental Law before the United State Senate

14

hearing on the ADA and Olmstead Enforcement made the following observation regarding seriously

15

mental illness on June 22, 2010:

16

On this 20th anniversary of the ADA enactment, I’m happy to report

17

that we have at last begun to think in a very different way about mental

18

disabilities and the proper role of the public systems recovery and hope

19

to have replace containment as a new focal focus of public mental

20

health services and nationwide we see many examples of programs

21

that demonstrate people with serious mental illness can recover, live

22

in their own homes outside of psychiatric ghettos and not be relegated

23

as Ex-Mental patients.

24

One such initiative is the creation and expansion of scattered

25

site supportive housing a powerful model that the Bazelon center is

26

promoted to support successful community membership amongst

27

people with serious mental illness. Thought local programs providing

28

flexible, individualized services and supports to people in their own
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homes, people who were once relegated to isolated custodial settings

4

now fulfilled the vision of the ADA. These individuals not only realize

5

their personal dream but, by example, demonstrate the ambitious goals

6

of the ADA are achievable even amongst a group of derided as derided

7

people with serious bouts of illness in New York where the

8

Department of Justice has joined the bass lines are and local advocates

9

in litigating to enable people and large arcane board and care homes

10

to move into scattered site supportive housing, the very individuals

11

who where once stuck in the so-called homes are reaching back to

12

help their peers reenter community life

13

Current best practices for providing services to individuals with developmental disabilities

14

do not involve segregating consumers from the community to receive services as is proposed in the

15

FMTs Plan. Instead, consumers choose the providers of service from within the community. The

16

concept of the Center is the antithesis of community based services, it does not distinguish the many

17

unique needs of different populations, it is not reflective of what consumers all over the US have

18

asked for and, had the FMT taken the time to solicit input from consumers on Guam, they would have

19

learned that it is not what consumers on Guam want. No documented study of existing physical

20

plants and space usage has been done. The DMHSA building has many empty rooms on a daily basis.

21

The Center is a department store of services. This does not work. Evidence-based practices show

22

Activities of Daily Living ("ADL") are best taught in the natural setting. The idea of teaching

23

cooking, cleaning, laundry, personal hygiene, etc., at a central location is the antithesis of the natural

24

setting best-practice. It has been tried, and proven ineffective time and time again. For this reason,

25

this practice was largely abandoned more than 25 year ago. Equally disconcerting, is the planned

26

construction of four (4) four-bedroom homes and two (2) cluster studio apartment complexes.

27

Current literature does not support this type of construction as previously mentioned nor at this time

28

is there a need for additional construction in order to provide appropriate residential services.
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In essence, the FMTs Plan appears to take away the successes recently obtained in improving

4

and seeking to improve the quality of care in the residential group homes and displacing it with a

5

system segregated care that has been dysfunctional and throughly discredited. While Plaintiffs

6

support regulations regarding residential group homes, specifically their nature size and services,

7

Plaintiffs cannot help but think of the old adage, "if it isn’t broken don’t fix it" when looking at the

8

FMT's Plan of Action. Where the Defendants have been unable to even get past the stage of

9

developing policies and procedures for addressing the pressing needs of the Plaintiffs, community

10

partners such as Latte have moved forward and developed not only appropriate policies and

11

procedures but obtained accreditation as in the case of Bethesda. Other community partners such as

12

the Sanctuary Program and Guma Mami are currently working toward accreditation. The Sanctuary

13

Program for children is a CARF (Commission of Accreditation of Rehabilitation Facilities) accredited

14

program and, Plaintiffs have been advised that Guma Mami is again a residential care provider and

15

is working toward CARF accredited in a collaborative effort with Sanctuary.

16
17
18
19

In summary, Plaintiffs submit the following regarding the FMT Plan to provide the resolution
of this action.
1.

Regarding Section 2, Plaintiffs object to the proposed Center as contrary to community

integration.

20

2.

Regarding Section 3, Plaintiffs support in concept personal care attendants.

21

3.

Regarding Section 4, Plaintiffs support in concept community-based living. The

22

Shelter + Care concept is a good one and is in line with community based concepts. The proposed

23

“savings” is inaccurate and inflated. There are people living in group homes that must be supported,

24

treated and supervised 24/7. These are the people that purportedly cost $85,000 per year to serve.

25

They are not eligible for S+C and foreseeably never will be. What needs to be addressed is that the

26

$85,000 per year is an inflated figure; there are qualified vendors on island that provide, or can

27

provide, the service for much, much less than this.

28

4.

Regarding Section 5, Plaintiffs support new treatment outreach teams. The Plan puts
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forward the need for ACT teams. Dispatching ACT services to the Department of Corrections, skilled

4

nursing units and St. Dominic's does not make sense. ACT teams are for people living in the

5

community. The plan indicates that ACT stylized services are not working for the group homes. The

6

plan does not indicate how this failure will be remedied.

7

5.

8

"Integrating" is the most important term and it is the correct concept. But, it is contrary to the

9

plan for the Center. The Center does not integrate, it segregates. This section of the plan does not

10

mesh with the rest of the plan. It lacks sufficient detail and there are no prevalence rates or utilization

11

rates. It is impossible to effectively plan for services without this information. The proposed

12

personnel and budget cannot be properly evaluated without this information. The list of personnel

13

lacks detail and integration into an overall plan for services.

14

6.

Regarding Section 6, Plaintiffs support active case management.

Regarding Section 7, Consultants, Plaintiffs object as redundant and unnecessary. The

15

current FMT represents a considerable expense and the Plan fails to justify the need for incurring the

16

costs of additional consultants. At some point the question needs to be posed, why do we need an

17

FMT if all of the management is going to be handed off to consultants? Before adding an onerous

18

financial burden to the people of Guam a much more detailed plan for the use of this money should

19

be put forward.

20

7.

Regarding Section 8 on Group Homes, see Plaintiffs' earlier comment.

21

8.

Regarding Section 9, DISID and DMHSA are not "pulling in different directions",

22

they have different categories of consumers with differing needs. They appear to be "pulling" because

23

resource allocation is limited and there are no policies and procedures. The Service Pack concept is

24

a good one but it is not explained well in the Plan. The Service Pack concept requires there to be

25

services available and it is not much different from the proposed "according to need" concept

26

previously proposed. The Service Pack concept contradicts much of what has preceded this section.

27

The focus in this section is on "consumer choice" whereas in previous sections the plan forces

28

consumers to live in clustered housing proposed and built by the Plan. The policies and procedures
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4

that would govern the Service Pack concept would be a welcomed change.
9.

Regarding Section 10, Medical Services, the Plan is not consistent with the goal

5

of community integration. The Plan contemplates that consumers will receive all their medical

6

care at the Center, rather than at community based clinics or locations. This is an issue of

7

fundamental importance and requires a provider to pay greater attention to the human resource

8

management. Successful medical services in the public sector require organized and persistent

9

effort from social workers.

10

10.

Regarding Section 11, Plaintiffs support improvement in the treatment process. The

11

proposed changes in this section would be greatly welcomed. However, these proposals, like main

12

proposals in the Plan, are too general and lacking in needed specificity as to when and how they will

13

be implemented.

14

11.

Regarding Section 12, Plaintiffs support improvement in the psycho pharmaceutical

15

practices. The Plan accurately describes the very serious problems in the use and monitoring of

16

medications. The suffering, waste and mismanagement in this area create and very dangerous

17

situation. There is no single more important service to alleviate the symptoms of severe and

18

persistent mental illness than medication. There is no single variable more responsible for relapse

19

and level of care penetration than medication noncompliance and mismanagement. Highly detailed

20

policies and procedures must be developed and strictly enforced in order to remedy the situation. This

21

will require well designed and carefully managed daily operations. Quality Assurance mechanisms

22

must be strictly enforced.

23

12.

Regarding Section 13, Plaintiffs wholeheartedly support advisory councils as required

24

by Guam law and question the failure to engage in advisory Council for those with disabling

25

conditions similar to plaintiffs(developmental disabilities, dementia, co-occurring disorders).

26

13.

Regarding Section 14, Evidenced Based Practice, the Plan contains no specific

27

information. It appears to be a great concept, but no detail at all is provided. What does this term

28

really mean as used by the FMT? The Plan needs to include the basic who, what, how and when with
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4

respect to this concept.
14.

Regarding Section 15, training, the Plan contains very little specific information. It

5

is a critical part of a successful operation, but no detail at all is provided. No detail or methodological

6

approach provided. No detail on the budget. The cost of the consultant seems very high.

7

15.

Regarding Section 16, quality assurance, the Plan contains no specific information.

8

It is obviously another key aspect of any operation, but the Plan provides no detail as to how quality

9

assurance is to be maintained.

10

16.

Regarding Section 17, Information Management System, the Plan again contains no

11

specific information regarding why the proposal is a good choice. For example, the Plan fails to

12

justify why paying $200,000 for the proposed data system is wise when the Defendants' last

13

system (the TIER System) failed.

14

procurement, Defendants need to identify why the TIER system failed and why they believe the

15

proposed new system will not.

16

17.

Before embarking on another expensive round of

Regarding Section 18, policies and procedures, the Plan should specify that any RFP

17

for consultants must contain a provision that the consultant will train local management to write

18

P&Ps for each of their departments in concert with consulting managers who are actually engaged in

19

daily operations of public mental health facilities and group homes.

20

18.

Regarding Section 19, Wait List, the Plaintiffs recently received FMT's proposed Wait

21

List procedures and look forward to working with the Defendants and FMT to amend the current

22

policies.

23

19.

Regarding Sections 20 and 21, budget provisions, do not appear to have adequate

24

justification, or to accurately reflect true costs. Plaintiffs believe that the proposed budgetary items

25

are substantially inflated. The proposed salaries for consultants is exorbitant, even measured by the

26

lofty fees often charged by consultants. The salaries certainly should enable the Defendants to hire

27

the very best and brightest consultants available. The Plan should provide prevalence and utilization

28

data in order to determine if the proposed salaries are in line or excessive.
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20.

Regarding Section 22, the duration seems excessive.

4

Respectfully submitted this 27th day of September, 2010.

5
6

CIVILLE & TANG, PLLC
SOMERFLECK & ASSOCIATES, PLLC

7
8
By:

9

/s/ Daniel S. Somerfleck
DANIEL S. SOMERFLECK

10
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20
21
22
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24
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